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INSURANCE, RISK AND RESPONSIBILITY:
TOWARD A NEW PARADIGM?

Conference Report and Introduction
Tom Baker*

In April 1999, the Insurance Law Center at the University of Connecticut
School of Law hosted a conference on “Insurance, Risk and Responsibility:
Toward a New Paradigm?” The call for papers described the conference as
follows:

For most of the 20th century, insurance in the United
States expanded dramatically. On the private side, the 20th
century witnessed the creation of automobile and health
insurance, workers compensation, and private pensions, as
well as growth in older forms of insurance such as life,
liability, property and disability insurance. On the public side,
this century witnessed the creation of an entirely new social
insurance sector, beginning with the New Deal and followed
by Medicare, Medicaid, and natural disaster insurance, as well
as a host of ventures directed at business risks. Indeed, “more
insurance for more people” is as good a sound bite as any
summing up domestic social policy well into the Reagan/Bush
years.

A series of developments suggests that this policy may be
on the wane. These include:

o A shift of investment risk to consumers in return for the
possibility of greater return in life insurance, annuities and
pensions, including, possibly, a partial shift from a
“defined benefit” to a “defined contribution™ approach to
U.S. Social Security retirement benefits;

o The failure of universal health insurance, a decline in
health insurance participation, and the emergence of a
“defined contribution” approach to employment-based
health care;

* Connecticut Mutual Professor of Law; Director, Insurance Law Center, University of '
Connecticut School of Law; Faculty Advisor, Connecticut Insurance Law Journal.
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o The development and growth of alternative risk
mechanisms such as captive insurance, third party
administrators, catastrophe bonds, and finite risk
insurance, and a trend toward larger deductibles, self
insured retentions, and retroactive premiums among the
entities that continue to use traditional insurance; and

e An increased focus on the need to manage incentives to
curtail the growth of public and private insurance
programs.

Significantly, these developments are occurring in both
public and private forms of insurance, so that they cannot be
attributed solely to a reexamination of the role of government.

At the same time, however, the vocabulary of risk has
moved well beyond insurance institutions. Money managers
develop portfolios at the risk, reward frontier. Social service
agencies track at risk children. Community policing efforts
are targeted at high-risk areas. Extreme sports enthusiasts rate
climbs according to risk and climbers according to the risks
they are qualified to take. Judges and law reformers debate
accident law in terms of the allocation and spreading of risk.

And some have suggested that all of the civil law and the

administrative state is now directed at the allocation and

management of risk. Thus, if we understand risk management

as an insurance technology, we might challenge the apparent

decline of “more insurance for more people.” Perhaps more

insurance — of a certain kind — continues to be pressed upon

more people, even as the risk assumed by traditional insurance

institutions shrinks.

Participants at the conference included law professors, historians,
sociologists, philosophers and economists. Many of the participants had been
meeting regularly since 1997 as the New England Insurance and Society
Study Group, an informal faculty study group sponsored by the Insurance
Law Center. Others had written significant books or monographs relating to
risk and insurance that came to the attention of the Study Group. The
conference featured seven panels, each addressing different aspects of the
history and present of what we came to describe as the “embrace of risk.”
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Many of the papers will appear shortly as chapters in the book Embracing
Risk, edited by Tom Baker and Jonathan Simon. Several were adaptations of
recently, or about-to-be, published books.1

* * *

This issue of the Connecticut Insurance Law Journal features three
articles that were among the highlights of the conference: “Insurance: How
it Matters as Psychological Fact and Political Metaphor,” by Thomas
Morawetz; “Moral Opportunity and the Politics of Insurance,” by Deborah
Stone; and “The Return of the Crafty Genius: An Qutline of a Philosophy of
Precaution,” by Frangois Ewald.

These articles continue the Journal’s tradition of pushing the boundaries
of what it means to be an insurance law journal. From Seth Chandler’s
analysis of the economics of moral hazard in the first issue of the Journal2
through Pat O’Malley’s use of industrial life insurance regulation to explore
what it means to be a responsible citizen in the most recent issue,3 the Journal
has featured at least one significant, interdisciplinary work in every issue.4

At the same time, the Journal has not neglected its core legal constituency.
Each issue has also included significarit doctrinal work, such as the article by

1. See GEOFFREY CLARK, BETTING ON LIVES: THE CULTURE OF LIFE INSURANCE IN
ENGLAND, 1695-1775 (1999); CATHY FRIERSON, ALL RUSSIA IS BURNING: A CULTURAL
HISTORY OF RURAL FIRE AND ARSON IN LATE IMPERIAL RUSSIA (forthcoming 2000); MICHAEL
J. GRAETZ AND JERRY L. MASHAW, TRUE SECURITY: RETHINKING AMERICAN SOCIAL INSURANCE
(1999).

3. See Seth Chandler, Visualizing Moral Hazard, 1 CONN. INS. L. J. 97 (1994-95).

4. See Pat O’'Malley, Imagining Insurance: Risk, Thrift and Industrial Life Insurance in
Britain, 5 CONN. INs. L. J. 675 (1998-99).

5. See Seth Chandler, The Interaction of the Tort System and Liability Insurance
Regulation: Understanding Moral Hazard, 2 CONN. INs. L. J. 91 (1996) (law and economics);
John G. Day, Managed Care and the Medical Profession: Old Issues and Old Tensions, the
Building Blocks of Tomorrow’s Health Care Delivery and Financing System, 3 CONN. INs. L.
J. 1 (1996-97) (law and history); Elizabeth Q. Hubbart, When Worlds Collide: The Intersection
of Insurance and Motion Pictures, 3 CONN. INS. L. J. 267 (1996-97) (law and society); George
M. Cohen, Legal Malpractice Insurance and Loss Prevention: A Comparative Analysis of
Economic Institutions, 4 CONN. INS. L. J. 305 (1997-98) (law and economics); Jonathan Simon,
Driving Governmentality: Automobile Accidents, Insurance, and the Challenge to the Social
Order in the Inter-War Years, 1919-1941, 4 CoNN. INs. L. J. 521 (1997-98) (law and history);
Jeffrey E. Thomas, An Interdisciplinary Critique of the Reasonable Expectations Doctrine, 5
CoONN. INs. L. J. 295 (1998-99) (law and psychology).
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William Barker in this issue. In addition, beginning with Volume 4, every
issue has featured Professor Jeffrey Stempel’s Recent Case Developments,
as well as abstracts of insurance-related articles published by non-specialty
law reviews, prepared by Journal editors under the direction of Professor
Jeffrey Thomas. Finally, the student notes and comments address significant
recent cases and notable legislative or doctrinal developments in the field of
insurance law. The goal is to provide our readers with an efficient means of
tracking developments in the field of insurance law, as well as to challenge
them to place insurance and insurance law in a broader perspective.

The three articles from the Risk conference each challenge our readers in
different ways. The first article itself came about as a challenge. In planning
the conference, we cast about for a film that would provide a break from the
panel presentations and provoke a discussion on the image of insurance in
. popular culture. We decided on The Rainmaker and challenged Thomas
Morawetz — University of Connecticut law professor, philosopher, advocate
for law and literature, and connoisseur of detective novels and popular film
~ to comment on images of insurance in literature and film and to moderate
the discussion of the film. As predicted, the film evoked strong reactions
from the crowd of lawyers, law students, and insurance buffs. The result was
a lively session that was one of the high points of the conference, as well as
the wonderful meditation, “Insurance: How it Matters as Psychological Fact
and Political Metaphor,” that appears in this issue.

Our second author is Deborah Stone. She is a political scientist who
writes about insurance, health care, and the political process, and she is an
avid observer of the law and rhetoric of insurance. The co-founder of the
New England Insurance and Society Study Group and a long time contributor
to the Journal of Health Politics, Policy and Law, Stone has played an
important role in conducting and promoting interdisciplinary research in the
field of insurance. Her article, “Beyond Moral Hazard: Insurance As Moral
Opportunity,” identifies a new concept that helps explain the growth of
insurance institutions. This concept, which she calls the “moral opportunity”
of insurance, describes an expansionary social dynamic in insurance
institutions that counters the individual-based forces of moral hazard and
adverse selection that are of such concem to insurance and economic analysts.
The moral opportunity of insurance is a social mechanism that tends to
increase what gets perceived as insurable and deserving of collective support.

Stone argues that moral opportunity is particularly strong in social insurance
and that the moral opportunity of social insurance is a social and political
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dynamic that fosters progressive social policies that improve both the well
being of individual citizens and the democratic health of the polity.

Our third author is Frangois Ewald., He is a political and legal
philosopher, a professor of insurance, and the director of public affairs for the
French Federation of Insurance Companies. Before assuming his present
positions, Ewald spent many years working with Michel Foucault. Widely
published in France, the two short essays he has published in the United
States> have earned him a devoted following on this side of the Atlantic as
well. His article, “The Return of the Crafty Genius: An Qutline of a
Philosophy of Precaution,” argues that Western societies are engaged in a
fundamental paradigm shift in their approach to risk. If the 19th century
approach to risk was characterized by ideas of providence and individual
responsibility and the 20th century approach by ideas of prevention and
solidarity, perhaps the late 20th and early 21st century approach to risk will
be characterized by ideas of safety and precaution. Ewald describes the shift
from providence/responsibility to prevention/solidarity as driven by utopian
ideas about the ability of science to manage, contain and perhaps even
eliminate risk. The contemporary shift to safety and precaution follows from
a recognition of the limits of science. This shift challenges the idea of
progress that has animated insurance (and risk management more broadly)
and, perhaps, presages the end of the age of insurance.

6. Frangois Ewald, /nsurance and Risk, in THE FOUCAULT EFFECT: STUDIES IN
GOVERNMENTALITY 197 (Graham Burchell et al. eds. 1991); Frangois Ewald, Norms,
Discipline, and the Law, in LAW AND THE ORDER OF CULTURE 138 (Robert Post ed., 1991).
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INSURANCE: HOW IT MATTERS AS
PSYCHOLOGICAL FACT AND POLITICAL
METAPHOR

Thomas Morawetz*

TABLE OF CONTENTS
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I. THE DRAMATIC PROMISE OF INSURANCE

Insurance, like accounting, seems irreparably undramatic. While it plays
an inevitable part in our collective experience, the work of insurance and its
practitioners seems gray and faceless. Insurance is rarely at the heart of a
novel, play, or movie. By contrast, the work of doctors, lawyers, police, and
even government officials readily inhabits our cultural fantasies. In
imagination, these working lives seem defined by crises in which life is at
stake and morality is at issue; personalities involved in such crises can seem
larger than life.

When Professor Tom Baker,! in planning a conference on the changing
concept of risk in insurance,2 had the inspiration to show a movie about
insurance, his pickings were slim. He chose Francis Ford Coppola’s

* Tapping Reeve Professor of Law and Ethics, University-of Connecticut School of Law.
A.B., Harvard College; J.D., M. Phil., Ph.D., Yale University. His collected essays in legal
philosophy, LAwS PREMISES, LAW PROMISE, were published in November 1999.

1. Connecticut Mutual Professor of Law and Director, Insurance Law Center, University
of Connecticut School of Law.

2. University of Conn. Sch. of L., Symposium, Insurance, Risk & Responsibility: Toward
a New Paradigm?, University of Connecticut School of Law (Apr. 11-12, 1999).
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2 CONNECTICUT INSURANCE LAW JOURNAL [Vol. 6:1

adaptation3 of John Grisham’s The Rainmaker.4 Because the story presents
an insurance company as villainous, it conveniently serves as a lightning rod
for opinions regarding the insurance industry. Is the portrayal realistic? Do
real insurance companies, like the company in the movie, deny claims with
little concern for their contractual obligations or even for basic humanity?
Baker asked me to lead a discussion of the movie to explore not merely
insurance in fiction but attitudes toward insurance companies in fact. The
discussion at the conference took flight with strong opinions, passionately
expressed. It served as an occasion for me and others to reflect on the
psychological underpinnings of our attitudes toward insurance and also to
think of insurance as political metaphor.

A preliminary question arises from the fact that the passions evoked by
difficult encounters with insurance are so rarely the stuff of drama. If many
of us have had troubling experiences with insurance, why are these concerns
usually not expressed in the stories of culture? Insurance is indeed the stuff
of drama, when crimes are committed in its shadow or when catastrophes
make it exigent. Otherwise it is, like accounting, a paradigm of a background
aspect of modern life that frustrates the imagination. This is so, I think,
because the very genius of insurance is to tame life’s crises and minimize the
unpredictable. A life and mind given over to insurance are seen as the
antithesis of a life of fantasy and imagination, a life that thrives on
contingency.

Accordingly, generations of critics have labored to explain those rare
figures who have inhabited both the world of insurance and the world of
imagination. In his double life as a poet with a genius for inventing new ways
to see experience and, in his day job, a successful insurance executive,
Wallace Stevens seems to have been a living oxymoron.> The case of Franz
Kafka is arguably a rare instance in which insurance fueled imagination,
albeit with nightmare visions of dislocation and alienation. His fictional
allusions to Byzantine, inhuman, and barely comprehensible institutions,6 are

3. See THE RAINMAKER (American Zoetrope 1997).

4. See JOUN GRISHAM, THE RAINMAKER (1995).

5. See, e.g., THOMAS C. GREY, THE WALLACE STEVENS CASE: LAW AND THE PRACTICE OF
POETRY (1991). This book is an intriguing and well-argued attempt to connect the various
aspects of Stevens’ life.

6. See, e.g., FRANZ KAFKA, THE CASTLE (Willa & Edwin Muir, trans., Knopf 1962)
(1930) and THE TRIAL (Willa & Edwin Muir, trans., Knopf 1960) (1937) (the best known and
most influential examples of his posthumously published novels). The movie KAFKA is an
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1999] PSYCHOLOGICAL FACT AND POLITICAL METAPHOR 3

plausibly grounded in his own life, in his grim employment in the lowest
ranks of insurance workers in Prague.”

The limited and occasional role of insurance in cultural attitudes and
cultural products merits more analysis. In Section II, I will glance at a few
ways in which insurance has served as a plot device or literary metaphor.
Sections III and I'V will look more closely at its role, not merely in our culture
narrowly construed — culture as “the arts” — but in our culture broadly
conceived, namely our collective experience, our shared thoughts and
feelings. These sections will consider briefly both the psychology of
insurance (ways in which it is associated with unease, fear, and the quest for
security) and its politics (ways in which it serves as an occasion for rethinking
the relationship of the individual and society).

II. TRUMAN BURBANK AND THE RAINMAKER

In The Rainmaker,8 the perfidy of the insurance company is the perfidy
of lawyers. Lawyers write the contracts, lawyers decide that valid claims are
to be systematically denied, and lawyers defend those practices in court.
Lawyers are familiar villains, and The Rainmaker trades shamelessly in such
stereotypes. Perhaps we may infer insurance contracts may be benign until
they become the tools of lawyers . . . but of course lawyers are always
involved.

Unlike The Rainmaker, Peter Weir’s recent movie, The Truman Show,?
uses insurance as a complex and revelatory metaphor. Truman Burbank, the
movie’s protagonist, sells insurance. Understandably, he touts it as a means
to find a bit of security in an irisecure world of ordinary contingencies. But
Truman Burbank’s world is not in fact that kind of world. His world is
planned, scripted, dramatized, and broadcast on national television; he, alone
among his peers, is duped into thinking that his managed, artificial world is

attempt to capture, in largely fictional form, the substance and ambiance of Kafka’s experiences
as an insurance examiner in Prague in the 1920s. See KAFKA (Miramax 1991).

7. See MAX BRrOD, FRANZ KAFKA: A BIOGRAPHY (G. Humphreys Roberts, trans.,
Schocken Books 1970) (1947). Brod quotes Kafka as writing that “insurance is like the
religion of primitive peoples who believe they can ward off evil by all kinds of manipulations.”
Id at74.

8. See THE RAINMAKER, supra note 3.

9. See THE TRUMAN SHOW (Paramount 1998).
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4 CONNECTICUT INSURANCE LAW JOURNAL ' [Vol. 6:1

real. Contingency, the main reason why insurance is needed, has apparently
been squeezed out of his world. Paradoxically, he sells the one commodity
that has no possible use for himself or those around him.

The opposite is also true. Truman’s world is radically contingent. The
movie shows us how the most careful choreography and scripting of
Truman’s life cannot in fact eliminate contingency. The contingency here is
the possibility of Truman discovering that his world is artificial, manipulated.
The facade is fragile, and its creators are fallible. Thus, Truman is radically
at the mercy of contingent events, radically naive and unprepared in the face
of the unplanned and unpredictable. Both realistically and metaphorically,
he lacks insurance against whatever he meets in the unscripted world as it
really is — the world that surrounds his artificial world.

Does Truman have free will? On one hand, it seems he cannot have free
will when every choice is anticipated and guided by a master
director/manipulator. He is a puppet. On the other hand, he seems the only
resident of the fictional village of Seahaven who does have free will. He
alone is not reading lines, not acting a part scripted by others. The efforts of
the director are constantly given over to anticipating how Truman will use his
will, and to keep him from using it to discover the true nature of his existence.
This very struggle, between Truman’s free choices and the need to control
their consequences, gives the Truman television show — the show within the
movie — its dramatic tension.

Thus, The Truman Show entertains two antithetical notions of freedom,
and it suggests two attitudes toward insurance as well. On one view Truman
is altogether unfree; in a world that is perfectly ordered, controlled, and
determined, insurance has no meaning. On a second and contrasting view,
Truman is the only free person in his domain. Since he can ultimately realize
that freedom, his world cannot be ordered perfectly. Truman’s world can and
does come apart at the seams. Contingency will out — and insurance will
always be needed.

The Truman Show is a rare, perhaps unique, exploration of insurance as
" a metaphor. More commonly, insurance serves as a straightforward plot
element. Frequently and understandably it can motivate crime. Double
Indemnity10 is perhaps the best known of many movies, novels, and television
episodes in which insurance offers a motive for homicide. Life, in this sense,
imitates art. Real police investigators keep insurance in mind not only as a

10. See DOUBLE INDEMNITY (Paramount 1944).
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1999] PSYCHOLOGICAL FACT AND POLITICAL METAPHOR 5

reason to kill, but also as a motive behind arson for profit, staged accidents,
false reports of theft, and so on.

The role of insurance as a trigger for crime has been apparent to crime
novelists. Most mystery series tend to have the police, private investigators,
or lawyers as their protagonists because no one else is likely to face puzzles
of criminality with the requisite frequency.!l At the same time, insurance
investigations offer mystery writers an alternative kind of hero. One of the
most graceful and compelling recent series is Joseph Hansen’s little-known
corpus of crime novels about David Brandstetter,12 who runs his own
insurance firm in southern California and is thus led to various underworlds
in which insurance motivates deception and fraud and corrupts human
relationships.

In general then, the literary portrayal of insurance is hardly one-sided —
and hard to discuss in generalities. For every corrupt and maligned insurance
company, as in The Rainmaker, there are others — in fiction as in life — that
more or less meet clients’ expectations. The overriding fact is that, these
various examples notwithstanding, insurance is not a major theme of
literature or popular culture. It is, as we have seen, a condition which most
of us take for granted while attending to other things.

But, as the response to the movie The Rainmaker demonstrated at the risk
conference, there is more to our spontaneous attitudes toward insurance than
disinterest or passive acceptance. Anger and frustration colored the remarks
of The Rainmaker’s audience. These responses were triggered by the
company represented in the film, but they were emphatically directed at
insurance companies in actual experience. We shall see in the next two
sections that these feelings have provocative psychological and political
explanations.

11. Series in which chefs, hoteliers, or doctors are amateur investigators are
fundamentally implausible. Their heroes seem to live in a world where one cannot go out for
groceries without being implicated in murder and a couple of thefts.

12.  See, e.g., JOSEPH HANSEN, THE BOY WHO WAS BURIED THIS MORNING (1990}, A
COUNTRY OF OLD MEN (1991), DEATH CLAM (1973), EARLY GRAVES (1987), FADEOUT (1970),
GRAVEDIGGER (1982), THE LiTTLE DOG LAUGHED (1986), THE MAN EVERYBODY WAS AFRIAD
OF (1978), NIGHTWORK (1984), OBEDIENCE (1988), SKINFLICK (1979), TROUBLEMAKER (1975).
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6 CONNECTICUT INSURANCE LAW JOURNAL [Vol. 6:1
[II. THE PSYCHOLOGY OF FEAR AND DEPENDENCE

There are two moments when we have occasion to reflect on insurance
and make choices accordingly: when we take out insurance and when we
make claims. Taking out insurance is not always a matter of choice. Having
auto insurance may be a legal condition of being a licensed driver. Health
insurance coverage may be a condition of one’s employment. But whether
opting for insurance is voluntary or mandatory, we acquire it in anticipation
of adversity and disaster. We are forced to contemplate our physical and
economic vulnerability, even our death. We are forced to imagine ourselves
as victims of accidents and predators.

Assessing such risks is only marginally a rational process. Of course, we
have access to relevant actuarial and other data. We can find out the
incidence of violent crime in our community, in the various places where we
live, work, travel, and play. We know our family histories and the kinds of
illnesses and breakdowns to which we are most susceptible. We can assess
the effects of our various precautions and indiscretions accordingly. In the
end, we spend more and more time seeking information that is ever less
useful.

All the statistics we can possibly find, all we can possibly know about our
own personal histories and predispositions, can never make the future
predictable. The errant cancer cell, the drunk driver in the oncoming lane, the
cerebral aneurysm, and the attack by the mental patient who is dangerously
off his medication can never be anticipated. The choices we make about
insurance, and our attitudes toward such choices, will always be beyond
rational prediction and determination.

The second and more important moment in which insurance plays a
central role is the claim itself. In other words, the two difficult moments in
which we think about insurance are first, the contemplation of suffering and
adversity, and second, the actual experience of it. To be sure, in this second
moment there is a positive role for insurance. Its very purpose is to
ameliorate loss, compensate victims, and if possible, make them whole.

This ideal is often compromised, in our anticipation of it and in fact. For
one thing, there is the fear — often a realistic one — that the satisfaction of
expected claims will be delayed and denied. Even when we are ostensibly
made whole promptly and fully, the precipitating events themselves are often
lastingly traumatic. The notion of being “made whole” is a euphemism. Our
lives are disrupted and torn by accidents, illness, crime, and death in ways
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1999] PSYCHOLOGICAL FACT AND POLITICAL METAPHOR 7

that no insurance settlement can undo. Both the anxieties and genuine losses
in such circumstances leave their permanent marks. '

Aware that insurance is associated with both the contemplation and
experience of the worst events in life, insurance companies aim to project an
image of personalized concern and care. The advertising campaigns of
insurance companies obsessively stress that they are like wise, omniscient,
and omnipotent care-givers, that we can trust and depend on them as young
children trust their parents.!3 But, just as we know that children can be
abused and betrayed, we know that insurance companies do not exist simply
to undo adversity. They exist, like all businesses, to stay in business and
succeed by the criteria of profit and growth. Selflessness, altruism, and
generosity are, one inevitably suspects, the sheep’s pelt that hides the wolf.

The underlying economic reality and business necessity is that claims are
always scrutinized and always run the risk of being challenged and denied.

The charitable guardian, the surrogate all-powerful parent, becomes, in easily
imaginable circumstances, the potential legal adversary. Thus, our
psychological response is paradoxical: our final solace is most plausibly our
impersonal betrayer, no more concerned with our well-being than the cancer
cell or the mugger. Paradoxically, these feelings about the institution that
exists to spread risk and insure that we are not alone in our plight are ones
that underscores the extent to which we are indeed alone.

Thus, there are basic psychological reasons why we find it distressing to
think about insurance. It is associated with the most dreaded eventualities of
life and with fantasies (and realities) of need, dependence, and betrayal.
Moreover, the way we think and feel about insurance has political as well as
psychological dimensions, issues I explore in the next section.

IV. THE POLITICS OF CARE AND DEPENDENCE

Insurance is both a fact and a metaphor. As metaphor, it implicates the
basic purposes for which government and the state exist. Thomas Hobbes
famously contrasts a state of nature, in which each is at war with all others,
with an organized state, a political entity in which persons give up some

13. See Tom Baker, Constructing the Insurance Relationship: Sales Stories, Claims
Stories, and Insurance Contract Damages, 72 TEX. L. REv. 1395, 1403-07 (1994) (discussing
advertising efforts).

HeinOnline -- 6 Conn. Ins. L.J. 7 1999-2000



8 CONNECTICUT INSURANCE LAW JOURNAL [Vol. 6:1

power to create a central authority to. enforce general rules of security.l4
What Robert Nozick calls the “night-watchman state”!5 is one in which all
persons, conscious of extremes of vulnerability and risk, trade freedom for
risk-control. That is the principle behind all voluntary political structures,
and it is essentially an insurance principle: one considers the worst that can
happen, and its likelihood, and then draws upon present resources to control
and ameliorate that possibility.

Attitudes toward insurance, toward the need for state intervention for risk
management in general, will be colored by one’s disposition to optimism or
pessimism. To the extent that rational persons may disagree about degrees
of risk, the rational optimist will tend to discount the risk and be less likely
to invest in precautionary arrangements. The pessimist will do the opposite.

If one dimension of politics is the opportunity to insure against the
vulnerability and the risk of catastrophe, another dimension is compulsion to
do so. Many of the ways in which the state “insures” us are non-optional.
We cannot choose to live without the police or the armed forces and to
withhold our tax investment in them. But we are accustomed to reserving the
term “insurance” for non-compulsory arrangements. Traditionally, health,
life, and property insurance are commodities that we can buy in the market.
We assume, as good capitalists, that the market will work appropriately, that
the choices we are offered will meet our needs and be fairly priced.

The line between insurance as a commodity, as an option, and insurance
as a compulsory part of government regulation is always a moving target.
There are reasons for this. The market for insurance inevitably exists in a
context in which the scope of the market is determined politically through
many considerations. Some are economic, such as efficiencies of scale;
others, such as egalitarianism, may not be. Consumer protection and health
care are only two of the most obvious areas in which the role of a free market
in insurance and protection are politically controversial and significantly in
flux. '

The essential political question is whether a free market in insurance —~
insurance-as-a-commodity — produces a dangerous, even intolerable,
misallocation of relevant resources. With regard to health insurance and
delivery of health care, that question is affected by the demise of illusion of
unlimited capacity. Until recently, we have entertained the expectation, the

14. See THOMAS HOBBES, LEVIATHAN 63-74, 87-96 (Everyman’s Library ed. 1962).
15. ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 25-27 (1974).
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myth, that medicine merely had technological and not economic limits. With
technological progress we would get ever closer to a system that meets fully
(whatever that might mean) the health needs of all. The present generation
is the first to question this conviction and to explore the political implications
of hard economic choices — indeed, of triage — in health care. Does a
generous system of insurance (and health care distribution) for those who are
well off, a system based on treating health care as a commodity, necessarily
mean that those who are least well off will have their health opportunities
diminished?16

Thus, insurance recapitulates politics. The health care debates show,
perhaps better than other debates in our history, that we cannot address
questions about insurance — what options should we have? — what
arrangements should be compulsory? ~ without revisiting all of the main
questions of politics: how much freedom should persons have? How much
risk should they bear? How should responsibilities and rights be allocated
between individuals and the state? How should the liberal ideal of autonomy
be reconciled with egalitarian ideals and goals?

In these ways, insurance intersects with the political imagination more
immediately than is reflected in culture in the narrow sense, the arts. The
drama of The Rainmaker veils the harder issues that cannot be resolved by
going after villains in court and by holding insurers to the terms of their
contracts and the promises of their ads. The political lesson echoes the
psychological one, that the promise of insurance — to defuse the risks inherent
in our mortality and vulnerability — can only be satisfied incompletely and
modestly. The jerry-built structures of the state and private insurance hardly
allow us to leave behind the dangers that we first meet in Hobbes’s state of
nature.

CONCLUSION
Insurance is a rich metaphor, notwithstanding the fact that it has rarely

inspired novelists and dramatists. Conceptually, we can imagine insuring
against anything that we fear, any aspect of vulnerability. But insurance is

16. Note that in 4 Theory of Justice, a fundamental criterion of justice is that those who
are worst off not be subjected to a scheme in which their position is made even worse. See
JOHN RAwLS, A THEORY OF JUSTICE 60-75 (1971).
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always inadequate armor. It cannot prevent, forestall, or even delay the
things we fear. It can only begin to ameliorate their effects. Thus, while it
expresses the hope of controlling what is uncontrollable in the human
condition, it is also a constant reminder of that predicament.

The Rainmaker does not get to the heart of the metaphor of insurance.
We can always imagine a benign rather than an evil insurance company.
However, even the most caring and altruistic insurance scheme cannot
prevent Truman Burbank, or the rest of us, from discovering the limits of our
(or anyone’s) control over our destiny, from knowing fear in a radically
contingent world.
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INTRODUCTION

A basic dictum of insurance holds that insurance does not change the
probability of an adverse event — it can only mitigate the financial
consequences of the event. However, a long and strong tradition of
economic thought holds that insurance may indeed change the likelihood
of adverse events through a phenomenon known as “moral hazard.”]
According to the moral hazard argument, insurance actually increases the
occurrence of adverse events through its incentives to people who have
insurance. When people are insured (the argument goes), they are less
careful to avoid or prevent accidents, diseases, thefts and other losses, and
thus, insurance indirectly increases the number of losses. Insurance also
operates directly to increase adverse events by giving insured people an
incentive to bring about the very harms and damages for which they are
insured so they can collect financial proceeds. In this view, insurance
works like a pawnshop; it enables people to get cash for possessions.

1. [Tthe existence of insurance can have the perverse effect of

increasing the probability of loss. For example, if a mechanic

knows that in the event his or her tools are stolen the insurer

will reimburse in full, the mechanic may be less likely to suffer

the inconvenience of putting tools in a locked storage area at the

end of each day. This phenomenon is called moral hazard.
ROBERT H. JERRY II, UNDERSTANDING INSURANCE LAW 15 (2d ed. 1996). For the most
comprehensive history of the concept of moral hazard, see Tom Baker, On the Genealogy
of Moral Hazard, 75 TEX. L. REV. 237 (1996). See also CAROL HEIMER, REACTIVE RISK
AND RATIONAL ACTION: MANAGING MORAL HAZARD IN INSURANCE CONTRACTS (1985)
(providing a comprehensive analysis of how insurers think about moral hazard and try to
regulate it).
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In this essay, I turn both parts of the conventional wisdom upside
down. I argue that insurance does change the likelihood of adverse events,
but not through its influence on individual behavior. Rather, through its
effects on political culture and collective political action, insurance
increases the number and kinds of events that we consider adverse and
worthy of collective responsibility. Thus, insurance has an inherent
expansionary dynamic: insurance tends to beget more insurance. This
dynamic occurs in both private insurance and social insurance, but as I will
show, the mechanisms are sometimes different in the two sectors.

At first blush, my argument may seem to be just a variant of the moral
hazard argument, so I want to make three important distinctions. First, the
moral hazard argument holds that insurance creates individual incentives at
least to be lax about avoiding harms and maybe even actively to cause
harms.2 Moral hazard works through the individual psyche. By contrast, I
argue that insurance creates social mechanisms that tend to increase what
gets perceived as insurable and deserving of collective support. Both
phenomena could be said to iead to an increasing reliance on insurance,
but I argue that complex institutional and cultural forces, rather than
simple rational calculations by individuals, are the engines driving this
expansion. _

Second, the moral hazard argument regards the kind of individual
behavior it describes as immoral — hence the name. Insurance creates a
temptation into evil, though evil runs the gamut from mere carelessness
and indifference through intentional failure to prevent loss, all the way to
deliberate and active destruction. Within the literature of insurance and
economics, moral hazard is sometimes treated as a matter of “bad
character,” and sometimes as a matter of rational decision-making in
response to incentives, and presumably therefore morally neutral.3
However, even when economists describe moral hazard as a phenomenon

2. As one popular insurance text defines it: “A moral hazard stems from the mental
attitude of the insured. Because of indifference to loss or owing to an outright desire for the
loss to occur, the individual either brings about his own loss or intentionally does nothing to
prevent its occurrence or to alleviate its severity even if he could do s0.” MARK R. GREENE,
RISK AND INSURANCE 9 (4th ed. 1977).

3. See HEIMER, supra note 1, at 29-30 (distinguishing these two kinds of moral hazard
as ‘moral hazard’ (the kind due to bad character) and ‘morale hazard’ (the kind due to
economic incentives)). As Heimer notes, however, insurers and economists tend to blur the
distinction and refer to both processes under the name of moral hazard. See id.
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of purely rational behavior, there is usually a pejorative undertone. After
all, rational behavior is always self-interested, so even this form of moral
hazard is motivated by greed, selfishness, and personal gain at the expense
of others. In short; moral hazard describes immoral motives.

In contrast, I believe the act of participating in insurance can be and
often is a highly moral choice, because (following another long line of
thought), insurance is a form of mutual aid and collective responsibility.4
To participate in a risk-pooling scheme is to agree to tax yourself not only
for your own benefit should you incur a loss, but also for the benefit of
others who might suffer from loss when you do not. Insurance thus creates
what might-be called “moral opportunity,” the opportunity to cooperate
with and help others. The political mechanisms of insurance expansion I
describe call forth moral motives — motives of charity, compassion, civic
responsibility, and justice.

Third, the moral hazard argument is often used to denigrate the value
of insurance as a social institution and to limit its development. The moral
hazard argument is a form of conservative, anti-reform, anti-redistributive
thinking that economist Albert Hirschman dubbed “the perversity thesis.”5
In this form of argument, opponents of a reform claim that although the
reform is intended to ameliorate a social problem, it will in fact make the
problem worse. Insurers, of course, promote the social value of insurance,
but they too, use the idea of moral hazard to justify limits on the amounts
and conditions of coverage they offer, the kinds of people and risks they
are willing to insure, and the amount of cross-subsidy they build into their
pricing.6 Many economists and policy analysts use the concept of moral
hazard to argue against broad social provisions of insurance and any kind

4. See generally Deborah A. Stone, The Struggle for the Soul of Health Insurance, 18
J. HEALTH POL. PoL’yY & L. 287 (Summer 1993). Defenders of social insurance have
always taken this positive moral view of insurance. See DAVID MOSS, SOCIALIZING
SECURITY: PROGRESSIVE ERA ECONOMISTS AND THE ORIGINS OF AMERICAN SOCIAL POLICY
(1996). To a large extent, promoters of private insurance have also regarded it and
promoted it as altruistic and socially beneficial. See SoLOMON S. HUEBNER, LIFE
INSURANCE (3d ed. 1935) (1915); accord GREENE, supra note 2.

5. ALBERT Q. HIRSCHMAN, THE RHETORIC OF REACTION (1991).

6. See HEIMER, supra note 1 (detailing the strategies contemporary insurers use to
counteract the effects of moral hazard). See also Baker, supra note 1 at 244-70 (describing
the historical evolution of these strategies, especially in the fire insurance industry).
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of assistance to the needy.” The general lesson of moral hazard, as Tom
Baker has shown, is “less is more:” less insurance and less social
assistance mean more security, welfare, safety, productivity, well-being
and general social good.8

By contrast, I see the expansionary effect of insurance as a social
welfare gain rather than a loss. The social and political dynamic I describe
fosters social policies that improve both the well being of individual
citizens and the democratic health of the polity. Insurance is one of the
main mechanisms by which modem societies define problems as amenable
to human agency and collective action. Insurance is not only an institution
of repair, but also of social progress. Insurance is a major way that
communities can make life better for their individual members. As a
mechanism for providing security and fostering collaboration, insurance
offers polities the moral opportunity to strengthen the sense of community
and collective well-being.

Much could be said about the empirical and normative validity of the
moral hazard argument but the purpose of this essay is not to analyze
moral hazard. Instead, 1 ask why insurance, once introduced, has a
tendency to expand in society. What mechanisms operate to enlarge the
range of different kinds of losses that people believe ought to be brought
under the umbrella of insurance? In this essay, I explore six mechanisms
underlying the expansionary dynamic I have called moral opportunity of
insurance.

7. For example, Richard Epstein claims that “[s]ome individuals eligible for treatment
under [a federal law guaranteeing emergency care] have taken excessive risks because they
know that some of their costs are borne by others.” RICHARD A. EPSTEIN, MORTAL PERIL
102 (1997). He also claims that the new federal/state children's health insurance program
“reduces parental incentives to prevent accidents or illness.” Richard A. Epstein, Letter to
the Editor, Health Care Law Shows Big Government Lives, N.Y. TIMES, Aug. 10, 1997, at
El4. See also Richard Amott & Joseph E. Stiglitz, Moral Hazard and Non-Market
Institutions: Dysfunctional Crowding Out or Peer Monitoring?, 81 AM. ECON. REv. 179
(1991) (arguing that when family and friends provide help and support to someone, that
support is a form of “non-market insurance” that distorts the person’s incentives and makes
him less careful to avoid accidents).

8. See Baker, supra note 1, at 238-40.
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I. INSURANCE INVITES MORAL CONTEMPLATION AND LEGITIMATES
MUTUAL AID

Political institutions resolve conflicts and make policies, but they also
play another more fundamental role. They shape public discourse about
deep moral questions: What is justice? What is fairness? What causes
bad or harmful events? What kinds of detriments are “natural” — what we
call accidents of nature, God or fate — and what kinds are humanly caused
or at least humanly preventable?

Insurance is a social institution that particularly 1nv1tes moral
contemplation about questions of suffering, compassion, and
responsibility. In so doing, it enlarges the public conception of social
responsibility. Insurance serves as an arena for this kind of reflection and
deliberation because it is kept in the public consciousness by the private
marketing activities of commercial insurers, the bargaining activities of
unions and workplaces, and the public debates over social insurance. The
basic premise of insurance is collective responsibility for harms that befall
individuals, because insurance pools people’s savings to pay for
individuals’ future losses.9 Thus, whenever insurance is discussed,
questions of allocating responsibility between individuals and society are
barely beneath the surface.10

Much of the collective nature of insurance is disguised, or at least not
readily obvious to the policyholders, especially in private insurance.!l

9. The characteristic of risk distribution sets insurance
contracts apart from other kinds of contracts. It can be said,
then, that a contract of insurance is an agreement in which one
party (the insurer), in exchange for a consideration provided by
the other party (the insured), assumes the other party" risk and
distributes it across a group of similarly situated persons, each
of whose risk has been assumed in a similar transaction.

ROBERT H. JERRY, Il, supra note 1, at 17. (italics in original)(emphasis added).

10. See generally Tom Baker, Address at the University of Conn. Sch. Of L.,
Symposium, /nsurance, Risk & Responsibility: Toward a New Paradigm?, University of
Connecticut School of Law (Apr. 11-12, 1999).

11. In fact, I would argue that private insurers deliberately work to mask the collective
nature of the insurance enterprise in the way they market insurance and frame it in-public
debates, because it is not in their interest to have policyholders unite as a collective interest.
See generally Deborah A. Stone, Ad Missions: How Insurance Companies Sell Ideology,
THE AM. PROSPECT, Winter 1994, at 19.
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Unlike the fraternal organizations and mutual aid societies of the late
nineteenth and early twentieth centuries, the modern insurance company is
so huge that individuals rarely have any face-to-face contact with
managers and virtually never have any contact with other policyholders.
Much like the transformation elsewhere in American civic life,12 insurance
organizations are no longer primarily membership associations where
people actually interact and work toward common goals. They are instead
highly centralized and professionally managed bureaucracies, with no
opportunity to get to know and cooperate with one’s fellow citizens.
Nevertheless, several factors highlight the collective, mutual-aid
aspects of insurance and promote conversation about the contours of moral
responsibility in a community. Private insurers market their policies
chiefly by trying to induce a sense of vulnerability in their target
audiences. Therefore, much insurance advertising portrays or just alludes
to some kind of terrible harm that can befall people. For example, Blue
Cross/Blue Shield ran a series of advertisements for health insurance with
the theme of “What if?”” One ad in the series pictures the face of a middle-
aged woman, surrounded by smaller images of problems, as if she were
imagining each of them in a cartoon bubble. Each image has a “what if?”
caption, such as “What if I need a new heart?” or “What if I get sick when
I’m away on business?”’13 Another ad in the same series pictures a man,
presumably an executive, asking “What if I want low premiums?” and
“What if our welder needs prenatal care?”’14 An Equitable advertisement
for life insurance aimed at healthy older people pictures a couple standing
on a beach, dressed for rugged weather. The caption reads: “We can
finally be relaxed about life. But can you ever be relaxed about money?”’15
Allstate advertisements picture a lone house struck by a giant lightning
bolt,!6 and an ambulance speeding down a highway late at night, with the
caption, “Who’s picking your kid up after the prom?’!7 An AIG
advertisement for commercial insurance pictures a disheveled, worried
man behind bars; the large caption reads, “Your foreign export manager is

12. See generally Theda Skocpol, Associations Without Members, THE AM. PROSPECT,
July-Aug. 1999, at 66.

13. TIME, Apr. 29, 1996, at 104.

14, Bus. WEEK, May 6, 1996, at 21.

15. NEWSWEEK, May 13, 1996, at 43-49.

16. Bus. WEEK, May 12, 1997, at 9.

17. U.S. NEws & WORLD REPORT, May 12, 1997, at 26.
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in a foreign jail. No one knows where. Or Why? . . . . Who Insures
You?”!8 This advertisement is one of a series, all featuring a story in
which a business experiences some unanticipated trouble. In another ad of
the series, a construction worker is on the ground, holding his head. The
text reads: “On time. On budget. Then the crane collapsed. Who Insures
You?”19

This kind of advertising that highlights vulnerability has several
subtexts. It is designed to make people feel they need help, even though
currently they are perfectly fine. It tells people that even when we think
we are self-sufficient, strong, and successful, we are vulnerable to severe
harms and losses, and we need to line up help while we still can.

Another implicit but very important message of these advertisements
is that insurance is a helping institution — it will be there when you need it,
and it is a reliable and effective place to turn for help.20 For example, the
text of the AIG ad with the executive in prison reads: “You sent him
halfway around the world to mine opportunity. He’s a valuable employee.

He’s in trouble. What should you do? Do you know the laws? The
culture? The courts? . . . . [W]e have. people who bring a local
understanding to your business, who grasp the intricacies of a foreign
culture, who can negotiate foreign law.”2! Indeed, many insurance
advertisements explicitly portray their company’s main purpose as helping
people. In 1993, CIGNA adopted the motto “a business of caring.”22

Some advertisements for its property and casualty, international, and
personal lines feature the word “Help” in large print over photographs of
people giving help.23 An advertisement for long-term care insurance

4

18. ATLANTIC MONTHLY, Aug. 1999, at 2-3.

19. ATLANTIC MONTHLY, Oct. 1999, at 2-3.

20. See Tom Baker, Constructing the Insurance Relationship: Sales Stories, Claims
Stories, and Insurance Contract Damages, 72 TEX. L. REV. 1395, 1403-07 (1994).

21. ATLANTIC MONTHLY, Aug. 1999, at 2-3.

22. In 1993, the company changed its logo and adopted the motto “A Business of
Caring.” U.S. NEWS & WORLD REPORT, Oct. 11, 1993, at 39 (advertisement announcing the
change in logo).

23. INC., May 1997, back cover (ad for CIGNA Property and Casualty showing a
fireman covered with soot, and saying “Fire Departments, Ambulances, Rescue Squads. . . .
Do you ever wonder who protects them?”); U.S. NEWS & WORLD REPORT, May 19, 1997,
back cover (ad for CIGNA International showing apparently Asian men in hard hats
crouched around some dangerous-looking industrial equipment, saying *“Moving your
business away from home opens a world of new opportunities . . . . CIGNA can help you

HeinOnline -- 6 Conn. Ins. L.J. 18 1999-2000



1999] MORAL OPPORTUNITY 19

suggests that the company is like a warm, nurturing grandmother. It
pictures a classic grandmotherly woman in a printed house dress, sitting at
“her kitchen table, peering out over her reading glasses and stirring a cup of
tea. The text alongside reads, “If you think she was overprotective, you
should see our long-term care insurance.”?4 An advertisement for
Prudential Insurance Company tells overwhelmed young parents that the
company can help them get through parenthood.25
Still another message of insurance marketing is that it is legitimate to
need and get help in many situations and that insurance is a form of help
that does not rob you of your dignity and independence. That message is
explicit in an advertisement of Lincoln Financial Group showing a young
man kayaking in the wilderness: “I have a MOTHER. I have a FATHER.
I even have a BIG BROTHER. I DON’T need someone else looking out
for me. I NEED someone who can help me look out for myself.”26 An ad
for The Hartford shows a young woman in a wheelchair, dressed in hiking
gear. She has just wheeled across a wooden bridge over a river rapids, and
is holding her arms outstretched, embracing the joy of the outdoors. The
text reads: “Careers happen. Accidents happen. Second careers happen.
Life happens,” and goes on to say the company offers programs to “help
you take on what life has to offer” and to “help people get back to work
again.”27
This last message is particularly important, since so much of American
political culture valorizes independence and self-sufficiency and teaches
that needing and accepting help is shameful.28 Insurance, even private
insurance for businesses and for professional, weli-off classes, legitimates
the very idea of help and mutual interdependence. The insurance

feel like you’re not so far from home.”); INC., May 1996, at 19 (ad for CIGNA Group
Insurance showing man snuggling twin little girls, one in each arm, saying “You never
thought you’d have kids. Now you have two . . . . Keeping [their future] safe is what
CIGNA Group Insurance is about.”).

24. NAT’L. UNDERWRITER, Nov. 15, 1993, at 9 (advertisement for Transamerica Life
Companies).

25. FAMILY LIFE, March/April 1994 (“When you were a kid, you never understood
what your parents were going through. Now you'd just like to know how they got through
it . . . . [A]ithough you didn’t know it then, they probably had someone helping them out.
Namely, an insurance agent.”).

26. TIME, Nov. 8, 1999, at 82-83 (capitalization in original).

27. INC., May 1997, at 30. .

28. See generally Nancy Fraser & Linda Gordon, A Genealogy of Dependency:
Tracing a Keyword of the U.S. Welfare State, 19 SIGNS 309 (Winter 1994).
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industry’s need to expand their markets is, subtly, a strong cultural force
inculcating the value of mutual aid.

Insurance’s legitimization of mutual aid and dependence is not
unambiguous, however. Most insurance marketing is aimed at elites: those
at the upper end of the income and status scales are encouraged to lean on
others through insurance, while the poor are told that needing and getting
assistance is shameful and degrading.29 Moreover, insurance legitimates
the idea of help in part because we construct it as “self-help,” distinct from
welfare and other means-tested assistance, which we construct as
“handouts” and “dependence.”30 For example, many insurers market life
insurance by appealing to a professional man or woman’s obligation to
provide for his or her family. A long-running advertisement series by
Massachusetts Mutual Life Insurance Company (“MassMutual”) typically
lists three poignant promises the parent makes to his or her child — for
example, “A promise not to tell your sister whose books you’ve been
carrying home. A promise that Miss Applegate’s algebra homework will
never be faced alone. A promise to make life easier for you than it’s been
for me.”31 The tag line of these ads is “MassMutual — We help you keep
your promises.” One message of such advertisements is that each person
is no longer responsible for the economic well being of his or her own
nuclear family. Nothing in these promises, or in most life insurance
advertising, suggests that one is responsible for the well-being of one’s
friends and neighbors, much less one’s larger social community or those
less fortunate.

Yet even the family-responsibility theme so prevalent in life insurance
advertising promotes a message of altruism. Solomon Huebner, perhaps
the leading and most influential scholar of life insurance in the first half of
the century, framed life insurance as an act of altruism and a moral
obligation. “Failure of a head of family to insure his life . . . amounts to
gambling . . . and the gamble is a particularly mean one since in case of
loss, the dependent family and not the gambler must suffer the

29. See generally Martha McCluskey, Rhetoric of Risk and the Neoliberal
Redistribution of Social Insurance (March 30, 1999) (unpublished manuscript, on file with
the Law Library at the University of Connecticut School of Law); see also Fraser &
Gordon, supra note 28.

30. See Fraser & Gordon, supra note 28.

31. NEWSWEEK, Oct. 28, 1991
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consequences.”32 “Emphasis should be laid on the ‘crime of not insuring,’
and the finger of scorn should be pointed at any man who, although he has
provided well while he was alive, has not seen fit to discount the uncertain
future for the benefit of a dependent household.”33 Huebner, in essence,
reversed the moral hazard argument: the moral wrong of insurance
consisted not in the temptation to bad behavior created by insurance, but
rather in the temptation to avoid insurance and squander one’s money on
immediate pleasures.

In contemporary marketing, life insurance is still often portrayed as a
way of meeting one’s family obligations and even as a way of
strengthening family ties. “Another way to say ‘I love you’ is with good
insurance protection,” declares one of the Metropolitan Life Insurance
Company ads, showing Lucy (from the Charles Schulz Peanuts comic
strip) knitting a pair of baby booties.34 Husbands and fathers, and more
recently wives and mothers, are exhorted to provide for their loved ones if
they should die. “Life insurance isn’t for the people who die. It’s for the
people who live,” explains an advertisement sponsored by the Life and
Health Insurance Foundation for Education.35 The MassMutual series
mentioned above extols the role of “promises” in maintaining social
cohesion.36 Each MassMutual ad, no matter what the specific family
situations and promises it portrays, concludes: “Nothing binds us one to
the other like a promise kept. Nothing divides us like a promise broken.
At MassMutual we believe in keeping our promises. That way all the
families and businesses that rely on us can keep theirs.”37

Thus, private insurance marketing is a cultural force that legitimates
social obligation and mutual aid. To be sure, private insurance marketing
also includes a strong strand of individual responsibility and self-help.38
For example, a Prudential advertisement extols self-reliance with the motto
“Be Your Own Rock™ and a genial-looking man saying, “I worked long
hours. I never turned down overtime. And I invested in the future. I want
my children to remember me as the man who sort of inspired them to stand

32. HUEBNER, supra note 4, at 13,

33. Id. at 26 (emphasis added).

34. PARENTS, Jan. 1998, at 222.

35. NEWSWEEK, Oct. 18, 1999, at 58.

36. See NEWSWEEK, supra note 31.

37. Bus. WEEK, Nov. 16, 1992, at 122.

38. See, e.g., supra note 26 {Lincoln Financial Group advertisement).
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on their own two feet.”39 Nevertheless, the subtexts of insurance
advertising necessarily legitimate help, portray insurance as a helping
institution, and teach the virtue of providing assistance to others. Thus, the
Prudential ad, after encouraging the reader to “be your own rock,” says
that Prudential offers a variety of products that “can help you manage your
life.”40

Social insurance plays a similar role in legitimating collective
responsibility and mutual aid, though there are big differences in how
legitimation occurs and in the relative emphases on the themes of self-help
and helping others. Importantly, American social policy is molded on an
insurance model. As Jonathan Simon and others have argued, the
replacement of tort liability with insurance (workers’ compensation) as a
regime for governing work accidents in the early twentieth century became
the “blueprint for the governing of mature industrial society.”4]
According to some scholars, the American welfare state should really be
known as an “insurance-opportunity state™2 or a ‘“security state,”43
because its overwhelming mode of providing for citizens’ well-being is
through insurance programs rather than through means-tested assistance
programs. As David Moss notes, workers’ compensation, unemployment
insurance, old age and disability insurance “have much more in common
with deposit insurance and pension insurance” than they do with Aid to
Families with Dependent Children, the archetypal welfare program.
Insurance has a different purpose and targets a different population than
welfare. The goal of insurance is to “offer security to individuals who
have something to lose [e.g. a job, savings, earning potential] rather than
assistance to the needy, who have little or nothing to lose.”44

One measure of the importance of insurance in social policy is the fact
that public spending on social insurance is about two-and-a-half times

39. U.S. NEws & WORLD REPORT, May 6, 1996, at 26.
40. /d. (emphasis added).
41. Jonathan Simon, Driving Governmentality: Automobile Accidents, Insurance, and
the Challenge of Social Order in the Inter-War Years, 1919-1941, 4 COnN. INs. L.J. 521,
524 (1997-98).
42. See generally THEODORE MARMOR ET AL., AMERICA’S MISUNDERSTOOD WELFARE
STATE ch. 2 (1990).
.43, See Moss, supra note 4, at 4.
44. Id.
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spending on assistance.45 Another measure is that private insurance
analogies were central to the design, promotion and ultimate passage of
New Deal social insurance,46 and the imagery of personal contributions,
individual accounts, and earned entitlements is crucial to the vigorous
public support Social Security programs continue to enjoy in the face of
strong efforts to scale them back. Through these analogies, social
insurance, like private, is cast as “self-help,” as providing for oneself and
one’s family by contributing to insurance while one is working.47 Even
though beneficiaries’ payments into the system rarely, if ever, cover the
costs of their benefits, there is a widely sustained public belief that social
insurance benefits are earned and are not “handouts.”

Even while proponents of social insurance portray it as self-help,
however, they, like the marketers of private insurance, inevitably rely on
and appeal to notions of altruism, collective responsibility and mutual aid.
Just as early promoters of private life insurance had to overcome the
stigma of insurance as gambling and the fear that insurance would tempt
people into irresponsible dependence,48 early advocates of social insurance
had to overcome the stigma of social insurance as the paternalistic
invention of an autocratic state (Germany) and the fear that social
insurance would undermine workers’ initiative, effort, and productivity.49
Old-age pensions, wamed Prudential Life Insurance Company's chief
actuary, by removing the prospect of poverty in old-age, would abolish

45. See id. at 179 n.9 (providing the figures for 1990) (citing Ann Kalman Bixby,
Public Social Welfare Expenditures, Fiscal Year 1990, 56 Soc. SEC. BULL. 70-76 (Summer
1993) and 57 SoC. SEC. BULL. 91-92 (Summer 1994).

46. See JERRY CATES, INSURING INEQUALITY (1983).

47. See id. at 57 (“The reformers argued that social insurance benefits did not
constitute charity because the recipients (or their employers) contributed in advance to pay
for them.”)

48. See generally Geoffrey Clark, Reckoning with Death: Virtue, Gambling and Life
Insurance in Eighteenth-Century England (April 11, 1999) (unpublished manuscript, on file
with the Law Library at the University of Connecticut School of Law); see also VIVIANA
ZELIZER, MORALS AND MARKETS: THE DEVELOPMENT OF LIFE INSURANCE IN THE UNITED
STATES (1979).

49. See Roy LUBOVE, THE STRUGGLE FOR SOCIAL SECURITY, 1900-1935 (1968)
(especially chapter 1); see also THEDA SKOCPOL, PROTECTING MOTHERS AND SOLDIERS: THE
POLITICAL ORIGINS OF SOCIAL POLICY IN THE UNITED STATES 160-76 (1992).
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“the most powerful incentive which makes for character and growth in a
democracy” and strike a blow at the “root of national life and character.”50

In promoting social insurance, the early advocates set forth two
arguments that continue to undergird social insurance today. First was the
argument that industrial society creates risks which the individual cannot
possibly ameliorate or compensate for himself. If the individual cannot
mitigate these risks, then he cannot and should not be held responsible for
them.51 Isaac Rubinow, one of the leading Progressive social insurance
advocates, set forth this argument in his 1913 classic book, Social
Insurance: “For social insurance, when properly developed, is nothing if
not a well-defined effort of the organized state to come to the assistance of
the wage-eamer and furnish him with something he individually is quite
unable to attain for himself.”52 Social insurance, he said, represented “a
new concept of the state as an instrument of organized collective action,
rather than of class oppression.”53 The paternalistic and authoritarian state
became the ethical and rational state.

Second was the argument that social insurance, properly structured, far
from inducing people to be lazy, careless, or dependent, could actually
motivate them to be careful and enable them to work.54 John Commons,
who might be called the intellectual father of social insurance, put it thus:
“I wanted all employers to be compelled by law to pay accident
compensation as an inducement to accident prevention.”55 These early
proponents believed that individual workers did not have the ability to
prevent the common hazards of industrial economies — work accidents and
injuries, involuntary unemployment, and sickness — but that employers did
have it within their powers to prevent many of these ills. As David Moss
says, they reasoned that “an employer required to compensate all workers

50. See Frederick L. Hoffman, State Pensions and Annuities in Old Age, 11 A. STAT.
ASS'N 363, 368, 389 (1909), quoted in LUBOVE, supra note 49, at 117.

51. See, e.g., CRYSTAL EASTMAN, WORK ACCIDENTS AND THE LAW (1910).

52. 1. M. RUBINOW, SOCIAL INSURANCE, WITH SPECIAL REFERENCE TO AMERICAN
ConDITIONS 11 (Leon Stein & Philip Taft eds., Amo Press 1969) (1913), quoted in
SKOCPOL, supra note 12, at 174-75.

53. RUBINOW, id. at 500, quoted in SKOCPOL, supra note 12, at 175.

54. See MOSS, supra note 4, at 60-61.

55. See JoHN R. COMMONS, MYSELF 141 (1934), quoted in MOSS, supra note 4, at 69.
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who were injured on the job, fell sick, or were laid off would take great
pains to prevent the occurrence of such contingencies.”56

Just as Solomon Huebner flipped the moral argument in life insurance,
casting as morally suspect the person who failed to buy insurance rather
than the one who did buy it, early social insurance advocates flipped the
moral argument as well. Opponents of social insurance (and of public
charitable aid more generally) typically depicted the poor and needy as
“social dependents” or “social parasites,” and worried that the mere
prospect of aid would induce even the working poor into lazy reliance on
aid, thus dragging them down into pauperism.57 The advocates, instead,
cast those who resisted social insurance as the real social parasites: “[A]
business which does not make good, as far as indemnity in money can do
it, the losses of human energy as well as of broken and worn out
machinery, is parasitic and socially bankrupt,” wrote Charles Henderson,
another leading figure of the social insurance movement.38

One could trace similar themes in the discussion of most new forms of
social and private insurance. The important point is that in promoting
either private or social insurance, advocates frame it as a legitimate
helping institution. Of course, marketing, promotion and advocacy serve
the direct purposes of those who conduct these activities, but indirectly,
they also serve as a kind of moral education of the citizenry.

56. Moss, supra note 4, at 60-61.

57. See JOEL F. HANDLER & YEHESKEL HASENFIELD, WE THE POOR PEOPLE: A SOCIAL
HISTORY IN WELFARE IN AMERICA 21-26 (1997); see generally MICHAEL KATZ, IN THE
SHADOW OF THE POORHOUSE (10th ed. 1986).

58. See CHARLES RICHMOND HENDERSON, INDUSTRIAL INSURANCE IN THE UNITED
STATES 244 (1909), quoted in MOSS, supra note 4, at 61-62.
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IL. INSURANCE EMBODIES THE NORM THAT COMMUNITIES ARE
RESPONSIBLE TO THEIR MEMBERS FOR ALLEVIATING
CERTAIN HARMS AND IT EDUCATES CITIZENS IN THESE
RESPONSIBILITIES.

The existence of insurance as a fundamental and ubiquitous aspect of
both commercial and personal life means that an organized system of help
is also something people take for granted, even if they do not think terribly
hard about or even understand the way insurance is organized. Social
insurance programs — workers’ compensation, old age, survivors, and
disability insurance — because they are government-run, have an obvious
public character and appear very obviously as communal forms of
assistance. Private insurance, especially those segments that are marketed
and organized as individual policies instead of group, may appear more as
bilateral market contracts rather than any kind of community-sponsored
aid system. But even the marketing of private insurance emphasizes to
consumers that in buying insurance, they are buying the promise of help
from a large organization with the fiscal capacity to remedy even huge
losses.59

Perhaps the aspect of insurance that most strongly establishes a public
expectation of community aid is liability or “third-party” insurance. That
is, insurance that one party carries for the express purpose of paying for
injuries and losses that he or she causes to others. In life insurance, most
property insurance, or the old age, medical care and disability components
of Social Security, people contribute to insurance in order to protect
themselves and their families. In third-party coverage, they purchase
insurance for the express benefit of strangers — anyone who might happen
to be injured by the insured’s activities. Of course, liability coverage
protects the insured person against financial loss from adverse tort
judgments, and in that sense, third-party insurance is self-protection. But
third-party insurance can also be seen as a way of organizing and ensuring
responsibility to others. Liability in the absence of insurance would mean
that many people would be unable to pay the full costs of damage awards
against them, so that their responsibility would be formal but hollow.
Liability insurance, especially when it is mandatory, is thus a social
mechanism for enforcing common law obligations to others.

59. See generally Baker, supra note 20 and supra notes 21-27.
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Workers’ compensation was the first such insurance, and it spread
rapidly as a social innovation in the period from 1910 to 1920.60 Workers’
compensation replaced an uncertain regime of tort liability for workplace
accidents with a regime in which employers were made financially
responsible for their employees’ injuries and medical costs.6! Crucially
for my argument, workers compensation was, and often still is, justified as
a moral obligation of one powerful and financially strong sector
(employers) to help a less powerful and financially weak sector (workers)
through the intermediate institution of insurance.62 Workers’
compensation set forth a model of social relations in which certain hazards
of modemity were deemed to be beyond the control of individuals, while
the activities in which these hazards occurred — in this case, factory work —
were considered eminently beneficial to society. The solution was to
establish a system of compulsory insurance by which the costs of losses
could be spread among the larger society that benefited from the activities
that produced the losses. At the same time, the people who suffered losses
in the course of socially beneficial activities would be helped by the
community they had served.63

This model of insurance as a system to underwrite the unavoidable
costs of socially worthy activities and to share the losses had an enormous
impact on American governance. Most notably, insurance came to be

60. See John Fabian Witt, The Transformation of Work and the Law of Workplace
Accidents, 107 YALE L.J. 1467, 1467 (1998) (citing Harry Weiss, Employers’ Liability and
Workmen's Compensation, in JOHN R. COMMONS ET AL., HISTORY OF LABOR IN THE UNITED
STATES 564, 575-76 (1935)).

61. See Lawrence M. Friedman & Jack Ladinsky, Social Change and the Law of
Industrial Accidents, 67 CoLUM. L. REv. 50, 71 (1967).

62. See supra notes 51-55; see aiso LUBOVE, supra note 49, at ch. 3; MOSS, supra note
4, at ch. 4. Martha McCluskey argues that the traditional “story of origin” of workers’
compensation, as well as current discourse, describes a seemingly morally neutral “bargain”
between employers and workers, in which each side gives up something and both sides are
better off. Thus, on the surface, moral obligation plays no part in the justification of
workers’ compensation. However, McCluskey shows that efficiency rhetoric masks deeper
moral argument about distributional equity and deservingness. See generally Martha T.
McCluskey, The [llusion of Efficiency in Workers’ Compensation ‘Reform’, 50 RUTGERS L.
REV. 657 (1998).

63. See MoSs, supra note 4, at 59-76 (arguing that reformers understood social
insurance as a vehicle for what economists today call “internalizing externalities™).
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regarded as an alternative to other forms of regulating hazardous
activities.64

Insurance is a form of what Foucauldian scholars call discipline. That
is, a system of inculcating norms, supervising behavior, and enforcing
compliance with norms.65 Those who view insurance through the lens of
moral hazard do not see this disciplinary or regulatory power. Indeed, they
see insurance as undermining individual self-restraint and even inciting
people to destructive behavior. Thus, for example, in early debates about
making liability insurance compulsory for automobile owners, opponents
claimed that insurance stimulated irresponsible behavior.66 It would be an
inducement to fraudulent claims and malingering, and worse, it would
insulate drivers from the costs of their carelessness and thus give them
“licenses to do harm with impunity.” Proponents of mandatory automobile
liability insurance viewed the same situation through the lens of moral
opportunity. = Mandatory insurance, they believed, was a way of
inculcating a sense of responsibility towards others, teaching the
importance of careful driving, and compelling automobile owners to
assume financial responsibility for the consequences of their driving.67

Even though the early proposal for mandatory automobile liability
insurance failed on a national scale, most states now require car owners to
carry liability insurance.68 Every time a person buys a car and registers it,
he or she has an encounter with a state agency that, by insisting on proof of
insurance, teaches a moral lesson about mutual aid: you may not drive
your car unless you participate in a system of helping people who might be
injured by your car. At the same time, the car registrant absorbs another
lesson: if you are injured by anyone else’s automobile, you have a right to

64, See Simon, supra note 41, at 563-67. My thinking on this whole point was
stimulated by Simon’s article.

65. See, e.g, MICHEL FOUCAULT, DISCIPLINE AND PUNISH (Alan Sheridan trans.,
Vintage Books 2d ed. 1995) (1978) for the concept of discipline; see Jonathan Simon,
Ideological Effects of Actuarial Practices, 22 LAW & SOCIETY REv. 771 (1998) (analyzing
insurance as discipline).

66. See Simon, supra note 41, at 566.

67. See id at 565-66, 584 (reviewing some of these arguments).

68. See Willy E. Rice, Insurance Contracts and Judicial Discord Over Whether
Liability Insurers Must Defend Insureds’ Allegedly Intentional and Immoral Conduct: A
Historical and Empirical Review of Federal and State Courts’ Declaratory Judgments —
1900-1997, 47 AM. U. L. Rev. 1131, 1134, n.6 (listing the statutes of the twenty-eight
states that required this coverage as of 1998).
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expect help from that person through his or her insurance. These are
potent lessons about interdependence and reciprocal obligation.

Because virtually every adult citizen participates in various forms of
mandatory insurance, from automobile liability insurance to
unemployment insurance, old-age pensions and disability insurance,
everyone is exposed to two of the moral assumptions of these programs:
collective responsibility for the well-being of individuals and individual
responsibility for the well-being of others. Not everyone accepts these
norms - many would opt out of some — mandatory insurance if they could,
and many scholars and policymakers, believing that individuals should be
responsible for themselves, think insurance should never be mandatory.69
Nevertheless, insurance ‘is deeply embedded in the social ordering of
modern society, and citizens cannot escape its implicit moral lessons, no
matter how much they chafe under mandatory participation.

ITI. INSURANCE CREATES NEW SOCIETAL STANDARDS OF WELL-
BEING AND CHANGES THE SOCIAL MEANING OF AN ENTIRE
PROBLEM.

Insurance often pays for services to alleviate harms, rather than paying
~cash to compensate for losses. By funding services, it stimulates the
development of harm-alleviating technologies and occupations that then
become part of the societal standard of care. Once these technologies and
services are part of the societal standard of care, they also may come to be
seen as legitimate, if not morally essential, collective aid. Lack of the
services necessary to provide the standard of care then becomes, in effect,
an adverse event against which people believe they are, or ought to be,
insured.

This process is most evident in health insurance. Simply by paying for
medical care, insurance stimulates the development of medicine, because it
directs financial resources to that sector. Arguably, the modem hospital is

69. See generally EPSTEIN, supra note 7 (arguing generally against collective
responsibility for individual welfare and opposing many forms of health and liability
insurance); see also MAX SKIDMORE, SOCIAL SECURITY AND ITS ENEMIES (1999) (analyzing
viewpoints of opponents of social insurance).
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a creature of health insurance.’0 But insurance also fosters medical
innovation more directly: insofar as Medicare includes reimbursement for
medical training and research as components of its payments for patients,
it stimulates innovation.”l And insofar as any health insurance pays for
patients to receive treatment through clinical research trials, it pays for
innovation.72 '

In-hospital births illustrate how insurance coverage creates a new
standard of care which then becomes an object of political demand. Health
insurance made in-hospital births possible for most women; without health
insurance, births never would have moved to the hospital, because most
families could not have afforded the cost of hospital births.73 With the
growth of maternity coverage, in-hospital births became standard medical
practice, and indeed, home-births came to be treated as dangerous and sub-
standard. This coverage led women (and their husbands and doctors) to
expect a few nights in the hospital following childbirth. When, in the
1990s, managed care plans restricted payments for ovemight stays and
“kicked mothers out” (as the perception went),’4 there was a public outcry,
so that many states, and eventually Congress, legislated mandatory
coverage of at least forty-eight hours in the hospital for new mothers.75

Bone. marrow transplants for women with breast cancer illustrate an
even more complex set of political dynamics by which insurance can
expand the public understanding and organizational practice surrounding a

70. See PAUL STARR, THE SOCIAL TRANSFORMATION OF MODERN MEDICINE 290-334
(1982).

71. See RAND E. ROSENBLATT, SYLVIA A. LAW, & SARA ROSENBAUM, LAW AND THE
AMERICAN HEALTH CARE SYSTEM 534-41 (1997) (explaining how Medicare’s “indirect
medical education costs” provisions finance medical education).

72. In general, most health insurance contracts exclude coverage for experimental
treatments. See id. at 211-15. However, with the increasing politicization of this issue, as
discussed infra, some insurers have begun financing the costs of participation in clinical
trials for their policyholders. See id. at 253; see also Lawrence K. Altman, Insurer to
Finance Test of a Treatment for Breast Cancer, N.Y. TIMES, Nov. 12, 1990, at Al.

73. See generally JUDITH WALZER LEAVITT, BROUGHT TQ BED: CHILDBEARING IN
AMERICA 1750-1950 (1986).

74. See generally Ming Tai-Seale, Marc Rodwin & Gerard Wedig, Drive-Through
Delivery: Where Are the “Savings?,” 56 MED. CARE RESEARCH REV. 30 (March 1999).

75. See Newbomns’ and Mothers’ Health Protection Act of 1996, 42 U.S.C. §300gg-4
(1999); see also Suzanne Seaman, Comment, Putting the Brakes on Drive-Through
Deliveries, 13 J. CONTEMP. HEALTH L. AND POL’Y 497, 499 (1997); Milt Freudenheim,
HMO'’s Cope With a Backlash on Cost Cutting, N.Y. TIMES, May 19, 1996, at Al.
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standard of care.’6 We might hypothesize a social process something like
this: physicians and clinical researchers develop a new treatment protocol
and begin to use it. The new treatment is still experimental, not yet proven
effective, but more and more doctors begin to offer it to their terminally ill
patients, as it offers some hope. Some insurance companies and plans
agree to cover the treatment for their policyholders, and others deny
coverage. Through the positive coverage decisions of some insurers, the
treatment becomes more common, stimulating more demand for it.

Patients whose insurers deny coverage sue their insurers (or their families
sue after they die). Through media coverage, the suits create public
awareness of the treatment and the controversy, and adverse publicity for
insurers. As more plaintiffs are successful, insurers become fearful of
future litigation should they deny coverage for the treatment. They begin
to cover the treatment for more and more patients. Gradually, the new
treatment, still unproven in scientific studies, becomes standard practice.

A General Accounting Office (GAO) study of insurance coverage of
bone marrow transplants for breast cancer suggests that a dynamic quite
like the one just sketched does in fact operate.’”7 The GAO interviewed
medical directors or other officials responsible for coverage decisions in
twelve large, national health insurance companies. All said that they did
not normally cover experimental or unproven treatments, that they
believed bone marrow transplants for breast cancer were still unproven,
but that they nonetheless covered this treatment.78 To explain this
discrepancy, the insurers said the primary influence on their decisions to
cover the treatment was the fact that the treatment was already widely
used and there was suggestive evidence that it might also be beneficial to
patients. The insurers also said the threat of litigation and the adverse
publicity about their coverage policies were also very important factors in

76. See generally ROSENBLATT, LAW & ROSENBAUM, supra note 71, at 211-82.
Technically, this procedure is called “‘autologous bone marrow transplants,” indicating that
a patient receives her own, previously extracted, bone marrow cells instead of cells from
another donor. I use the simpler phrase, bone marrow transplant, however, because that is
the term used in public debate.

77. U.S. General Accounting Office, Health Insurance Coverage of Autologous Bone
Marrow Transplantation for Breast Cancer (April 1996)}(GAO/HEHS-96-83)(hereinafter
“GAQ Breast Cancer.”).

78. Seeid. at 7.
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their decisions to cover the treatment.”® One highly publicized suit, Fox v.
Health Net of California,80 was particularly damaging and threatening to
insurers, they said, because it focused on the insurer’s economic self-
interest as the reason for denial.81 The case also received wide publicity
because the jury awarded an $89 million verdict to the plaintiff.82

The political dynamic for expanding insurance coverage often does
not stop even once major insurers begin to cover the treatment. The
publicity about coverage denials, deaths, suits and plaintiffs’ victories stirs
public outrage and fuels activist mobilization. Popular culture can vastly
amplify widespread media coverage of insurance coverage
controversies.83 As is frequent in health insurance, advocacy groups for a
particular disease or treatment propose state legislation to require insurers
to cover their disease or particular treatments. In the case of bone marrow
transplants for breast cancer, by 1995 seven states had enacted such
mandates.84 Sometimes these state-level populist movements rise to the
national level, where advocates seek federal legislation to universalize the
benefits they have won in some states.85 The expansion of state-level
mandates for forty-eight hour maternity coverage to federal legislation
exemplifies this phenomenon.86

79. See id. at 7-10.

80. Case No. 219692 (Cal. Super. Ct., Dec. 28, 1993).

81. See GAO Breast Cancer, supra note 77, at 10. See also Christine Gorman,
Managed Care 1998: Playing the HMO Game, TIME, July 13, 1998, at 22-28. This was a
cover story, for which the text on the cover read “What Your HMO Won’t Cover.” Inside,
a two-page spread showed color photos of six patients or their surviving relatives, and
profiled their diseases and their insurers’ negative coverage decisions. A banner headline
running underneath all six profiles said, ‘“They had a chance to be heroes or save money and
they decided to save money,” quoting the husband of a woman who was refused a bone-
marrow transplant for aplastic anemia. See id. at 24-25.

82. See GAOQ Breast Cancer, supra note 77, at 10.

83. John Grisham’s novel, The Rainmaker, and the movie of the same name based on
the novel, is the story of a young lawyer who helps a family fight their health insurer to
cover a bone-marrow transplant for their dying son. See generally JOHN GRISHAM, THE
RAINMAKER (1995).

84. See GAQ Breast Cancer, supra note 77, at 11,

85. See Karen Tumulty, Let's Play Doctor, TIME, July 13, 1998, at 28-32; James A.
Morone, Populists in a Global Market,24 J. HEALTH POLITICS, POLICY & Law 887 (1999);
Richard Sorian and Judith Feder, Why We Need a Patients’ Bill of Rights, 24 J. HEALTH
PouiTics, POLICY & Law 1137 (1999).

86. See supra note 75.
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The expansionary dynamic has still another phase. Once insurance
coverage for a new treatment becomes relatively standard, even though the
treatment itself may still be unproven and may be highly aggressive and
risky to the patient, the very existence of insurance coverage may
“normalize” the treatment.87 Insurance coverage, particularly state
mandates requiring health insurers to cover a treatment, can subtly create a
moral pressure on people who have a disease or problem for which a
treatment is covered. They might be pressured by their doctors, families
and friends to “try anything” as long as money is not an obstacle, to be
“good patients,” to use every available means to fight the disease, to stay
in the battle until the end. Not accepting treatment that insurance would
cover becomes defined as personal failure.88

Still another mechanism of enlarging the concept of insurable adverse
events is far broader and more elusive than the re-definition of standards of
care and well-being according to evolving technologies. Insurance and the
remedial services it provides can change the cultural meaning of an entire
social concept. For example, in thirty years of providing medical services
for the elderly, a panel of the National Academy of Social Insurance wrote,
“Medicare has helped to redefine the normal expectation of aging in
America as a dignified, actively independent stage of life . . . rather than
economically deprived dependency.”89 By financing medical care as well
as health services in nursing homes and private homes, Medicare
essentially did away with the poor houses of yore (though some might say
many nursing homes are the modern-day equivalent).90

Home health services in particular have created an expectation that
even people who need help with basic tasks of daily living, such as

87. See ELIZABETH C. BRITT, CONCEIVING NORMALCY: LAW, RHETORIC, AND THE
DOUBLE-BINDS OF INFERTILITY 58-78 (1999) (unpublished manuscript, on file with the
author). Britt’s research concems the impact of state-mandated health insurance coverage
of infertility treatment, but her findings are plausibly generalizable to other health insurance
coverage of new and uncertain treatments. :

88. See id. at 76 (“Insurance thus acts as an incentive for those who are accustomed to
taking advantage of opportunities for success. For some individuals and couples, this
incentive might be transformed into an obligation.”).

89. NATIONAL ACADEMY OF SOCIAL INSURANCE, MEDICARE AND THE AMERICAN SOCIAL
CONTRACT 43 (1999) (final report of a study panel on Medicare).

90. See, e.g., MARY RICHARDS ROLLINS, PATIENTS, PAIN AND POLITICS: NURSING HOME
INSPECTOR'S SHOCKING TRUE STORY AND EXPERT ADVICE FOR YOU AND YOUR FAMILY
(1994); BRUCE C. VLADECK, UNLOVING CARE: THE NURSING HOME TRAGEDY (1980).
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bathing, dressing, or eating, can aspire t0 remain in their own homes.
Home health services were fostered by Medicare because they are cheaper
than either nursing homes or hospitals.91 But in promoting these services
and in denying hospital coverage, Medicare touted the advantages of
remaining independent and staying in one’s own home and community.
These are goals to which most elderly people aspire anyway — having to go
into a nursing home is considered a nightmare and often the worst possible
fate. So when Congress tries to cut back home health benefits, as it did in
the 1997 Balanced Budget Act, there is new political resistance and a
heightened sense that going to a nursing home is an adverse event against
which Medicare should insure.92

To summarize, much of insurance, private and social, now provides
services instead of or in addition to income to alleviate the consequences
of adverse events. The perceived entitlements are to services, not cash, or
to put it another way, the absence of services becomes perceived as the
adverse advent against which people think they are insured. These
services also become part of the general social expectation about what
ought to be insured. Thus, insurance for services expands cultural
perceptions of the basic standard of decency or the professional standard of
care. These expanded standards effectively expand the definition of
perceived adverse events.

91. See Andrew Szasz, The Labor Impacts of Policy Change in Health Care: How
Federal Policy Transformed Home Health Organizations and their Labor Practices, 15 J.
HEALTH POL. POL’Y & L. 191, 194-97 (1990).

92. Local news stories about home health care troubles routinely describe
“institutionalization” or “placement” in a nursing home as the terrible fate clients fear. See,
e.g., Brian McGrory, 4 Tenuous Grip on Independence, BOSTON GLOBE, June 29, 1999, at
B1 (describing how a disabled working adult woman fears institutionalization if she cannot
get personal care attendants at state’s pay rate); see also Collins Connor, Help Wanted In
Home Health, ST. PETERSBURG TIMES, July 27, 1999, at 1B (describing being sent to a
nursing home as “a fate that awaits” people with severe disabilities if they cannot find home
health aides); Mary Jo Layton, Medicare Cuts Hitting Home for Seniors, THE RECORD
(Bergen County, N.J.), Feb. 22, 1999, at AQl (describing how woman says Medicare home
visits enable her to keep her father out of a nursing home).
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IV. INSURANCE IS USED BY INDIVIDUALS AND SOCIAL REFORMERS AS
AN INSTRUMENT FOR ALLEVIATING PROBLEMS.

Because insurance is constructed by its advocates (including insurers
themselves) as a source of help for people in trouble, people turn to it
when' they need help. Susan Daniels says that while she was Associate
Commissioner of Disability, she was always asked why so many people
come to the Social Security Administration’s disability programs looking
for disability benefits. “Because we have money and they don’t,” she
always quipped.93 That is the story of insurance. It is, or at least appears
to be, pots of money waiting to be spent on people who need it.

Of course, people seeking help from insurance must prove that they
and their specific troubles are covered. Insurers have a strong interest in
minimizing their claims payments, and so every claim becomes something
of a contest between the two sides.94 Insurance policies are virtually the
national metaphor for fine-print specificity and trick exclusions in
contractual relationships. Yet even though the cards seem to be stacked in
favor of insurers, the contests between claimants and their insurers are
two-sided, and claimants often win.

Claimants’ power comes in no small part from the leverage of
ambiguity: insurance contracts are written in words, and words can never
cover every possible situation. Like all legal contests, contests over
coverage become contests of interpretation and persuasion. People who
stand to benefit from an expanded interpretation use grievances,
administrative channels, lawsuits and appeals, and legislative politics to
get their situations read or written into a verbal formula. Ultimately, these
contests are conducted like other political contests — people organize, form
alliances, draw new groups into the contest and try to mobilize elite and
popular support for their side.93 They use existing rules and programs as
an entering wedge, and try to expand their turf, their power, their resources
incrementally.

Workers’ compensation illustrates these mechanisms of expansion
well. State workers’ compensation programs were founded on the image

93. Telephone Interview with Susan Daniels, Associate Commissioner for Disability
(1993-97), in The Social Security Administration (March 15, 1995).

94. See Baker, supra note 20.

95. See generally E. E. SCHATTSCHNEIDER, THE SEMI-SOVEREIGN PEOPLE (1960).
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of industrial accidents and injuries. "The dominant image was physical
injuries caused by one-time, sudden, discrete events in the workplace.
From the beginning however, some advocates thought occupational
diseases should be included, and eventually, the definition of a
compensable injury was broadened to include more diffuse physiological
and mental illnesses that might occur gradually over decades. Hence,
- workers’ compensation came to include occupational diseases caused by
toxic exposures, injuries caused by cumulative, repetitive motions, and
mental diseases or stress disorders. Through a variety of political actions,
including union-sponsored research and advocacy, individual and class-
action suits, advocacy of the scientific community, and in some cases
employer and insurer efforts to end tort liability for occupational disease,
these new kinds of harms entered workers’ compensation as legitimate
adverse events for which workers deserved and would receive collective
assistance.96

The evolution of workers’ compensation presents a very different
picture of insurance expansion than the moral hazard framework would
suggest. In the moral hazard model, insurance growth is driven by
individuals who are, in turn, induced by the possibility of material
assistance to become needy (in the workers’ compensation example, they
get careless on the job) or to see themselves (illegitimately) as deserving
help they do not really need.97 In the moral opportunity model, insurance
growth is driven by collective political action, and comes about through
coalitions of beneficiaries and advocates who change the cultural
understanding of a problem and use judicial and legislative channels to
restructure the rules of insurance.-

Claimants and potential claimants are not the only interests who stand
to gain from insurance expansion, and not the only political actors who
seek its expansion. “Career altruists,” people whose jobs are centrally
about helping other people (doctors, nurses, other health workers, many
plaintiffs’ lawyers, many scientists and social scientists, social activists),
regard insurance plans and programs as potential tools for helping their
clients. Many of these people devote some of their energies to helping
make their clients eligible for the collective aid available in insurance
pools. And they do so by using their professional skills to prove and

96. See McCluskey, supra note 29, at 767-87.
97. Seeid. at 742-44,
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document that new problems fit within the old rubrics of insurance. Like
people in trouble, people who whose careers are dedicated to helping
people in trouble will turn to the best available source of help, and that is
frequently insurance. Only in the narrowest sense could these helping
professions be said to be acting in their own self-interest as they try to
expand insurance coverage. Expanded coverage may help them get paid
for the services they provide or the jobs they do, but the essence of their
jobs is helping others.98

In sum, because insurance is culturally constructed as a helping
institution, people who need help and people who are professional helpers
look to insurance as a source of help. In asking for insurance to cover their
losses, people in trouble are in essence asking a collectivity to make good
on its promises. And in fighting for insurance coverage on behalf of
clients or groups of citizens, advocates and reformers are seeking to
enlarge the sphere of collective moral responsibility for the well-being of
individual members of their community.

V. INSURANCE CREATES ORGANIZATIONS WITH VESTED INTERESTS
IN PRESERVING AND EXPANDING INSURANCE COVERAGE

Insurance coverage for new services and technologies stimulates
development of occupations and industries based on these technologies.
These occupations and industries then acquire a vested interest in
preserving and expanding insurance coverage for the services and products
they provide. Again, health insurance provides a good example.
Congress, when it decided to expand Medicare coverage for home health
care after 1980, created a new demand for home care and essentially
capitalized the industry.99 Congress deliberately encouraged home care
expansion as a way to stem Medicare’s expenditures on hospital and
nursing home care. In the 1980 Omnibus Budget Reconciliation Act

98. Scholars debate whether there is any such thing as altruism; that is, behavior
motivated purely by the desire to help others. Many (if not most) psychologists and
economists think that most behavior that appears to be altruistic in fact brings rewards to
the “altruist” and indeed motivates him or her. For an excellent review of this literature and
a well-reasoned and researched argument that there is a continuum of altruistic motivation,
see KRISTIN RENWICK MONROE, THE HEART OF ALTRUISM (1996).

99. See Szasz, supra note 91, at 194,
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(“Act”),100 two changes stimuiated the home care industry. First, the Act
liberalized eligibility requirements for home care services and expanded
the number of visits Medicare would cover. These changes in effect
boosted market demand for home care. Second, the Act changed agency
certification requirements to make it easier for proprietary (for-profit)
home care agencies to provide services for Medicare clientele. The
number of Medicare-certified agencies almost doubled between 1980 and
1985, and predictably Medicare’s home health expenditures more than
tripled in the same period (from 662 million to 2,233 million).101 By
1995, Medicare had become the source of payment for almost half of all
home care services, and Medicaid for another quarter.102

By the mid-1990s, home health care had become the new “cost crisis”
in health.103 But when, in 1997, the federal government tried to cut back
home health expenditures, two obstacles arose: (1) an industry of home
health agencies with well-developed trade and lobbying organizations, and
(2) a public expectation that on-going home health care for chronic
problems is necessary to a decent standard of living. Both of these
obstacles to retrenchment are creatures of the social insurance program
itself.

The phenomenon of vested interests might seem to be a close cousin to
moral hazard in the sense that occupation groups and industries come to
rely on insurance, just as individuals are said to rely on their insurance
coverage in deciding how careful to be. The two phenomena — moral
hazard and vested interests — differ in important respects, however. In
economic theory, moral hazard is a psychological construct that describes
the way insurance affects individual thinking and behavior. Insurance is

100. Pub. L. No. 96-499, 94 Stat. 2599 (1996).

101. See Szasz, supra note 91, at 196.

102. See National Association for Home Care, “Basic Statistics About Home Care,”
(Washington, D.C., November 1997), Table 6 at 4. Medicare accounted for 48.7 percent of
all expenditures for home care; Medicaid for 24.2 percent; private insurance for 3.8 percent;
out-of-pocket payments for 22.8 percent, and other sources for 0.5 percent. /d.

103. See Genevieve Kenney & Marilyn Moon, Reigning in the Growth in Home
Health Services Under Medicare (Commonwealth Fund, New York, 1997); see generally
Medicare Home Health Care, Skilled Nursing Facility and Other Post-Acute Care Payment
Policies, Hearing Before the Subcommittee on Health, Committee on Ways and Means,
House of Representatives, 105th Cong., 1st Sess. (March 4, 1997); Home Health Care,
Hearing Before the Subcommittee on Health, Committee on Ways and Means, House of
Representatives, 105th Cong., 1st Sess. (March 4, 1997).
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believed to encourage an insured person to behave in a way that creates a
greater likelihood of loss and eventually, of the person making an
insurance claim.!104 The pejorative moral overtones of moral hazard are
clear: insurance (according to the theory) induces behavior that is less
than virtuous; it brings out or encourages the weaker side of human
character, notably a certain failure to act carefully.

By contrast, the mechanism by which insurance creates vested
interests is a social phenomenon. It concerns the way insurance affects
group behavior and character. The effect of insurance on occupations and
industries is mediated through markets rather than through the individual
psyche. By paying for policy-holders to receive goods and services,
insurance effectively creates paying customers and economic demand.
This demand in turn sustains growth of an occupation or industry; the
industry’s survival and people’s jobs depend on the continued flow of
insurance payments. There is nothing particularly moral or immoral about
a firm’s reliance on its customers or its sources of revenue. When an
enterprise takes action to maintain its customers or to increase its sources
of revenue, we do not think it is behaving “carelessly.” On the contrary, 1t
is acting carefully and judiciously. |

Moreover, insofar as an industry’s product or service is socially
beneficial, the industry’s political efforts to maintain or expand insurance
coverage might well be seen as efforts to broaden the distribution of a
socially valuable and worthwhile commodity. Of course, the moral
assessment is ambiguous, here, since the providers of insured goods and
services obviously benefit directly from third-party revenue sources.
Nevertheless, the fact that they get paid to provide socially beneficial
goods and services does not obviate the contribution they make to
collective well-being. It is in this sense that the phenomenon of vested
interests in insurance exemplifies moral opportunity.

104. See supra note 1.
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VI. IN A DEMOCRACY WHERE EQUALITY IS A FOUNDATION OF
POLITICAL CULTURE AND CONSTITUTIONAL LAW, INSURANCE IS
ONE VEHICLE FOR REMEDYING INEQUALITY AND INEQUALITY OF
INSURANCE COVERAGE BECOMES AN ADVERSE EVENT.

Equality is one of the great rallying cries in American politics. It is
perhaps the strongest and most effective way to cast political demands.
Equality is not an objective criterion, but an interpretation of distributive
justice that depends on particular definitions of what is being distributed
and the identity of the relevant recipients.l05  QObviously, not all
inequalities are remedied by insurance or by other political means. The
inequalities that affect organized political constituencies are the most
likely to be remedied, and likewise, constituencies are often organized by
leaders who define and publicize some version of inequality, making it
politically visible and intolerable.

Equality thus sometimes functions as a “meta value” that directs
insurance programs to remedy certain inequalities in the distribution of the
other things insurance covers. Insurance coverage of mental illness
illustrates how the drive to equalize serves as an expansive force in
insurance. Mental health advocates have successfully invoked equality to
improve coverage of mental illness by calling for “parity” between mental
and physical illness, and by using the language and symbolism of
discrimination and disparate treatment to characterize insurance coverage
of mental disease.l06 Advocates for parity are united under the umbrella
of equality in the Coalition for Fairness in Mental Illness Coverage, which
includes the National Alliance for the Mentally Il (a patient organization)
as well as several provider organizations such as the American Psychiatric
Association and the National Association of Psychiatric Health
Systems.107 The coalition has won federal legislation that prohibits
employer-sponsored plans from capping mental health benefits at lower
levels than physical health benefits.108

105. See generally DEBORAH A. STONE, POLICY PARADOX: THE ART OF POLITICAL
DECISION MAKING (1997), at ch. 2.

106. See Maggie D. Gold, Must Insurers Treat All llinesses Equally? — Mental vs.
Physical Iliness, 4 CONN. INs. L.J. 767, 771-82 (1997-98).

107. See id. at 775 n.32.

108. See The Mental Health Parity Act of 1996, 42 U.S.C. §300gg-5 (1999). Maggie
Gold has analyzed the history and politics of this legislation, with particular emphasis on
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Equality is the key symbolic resource in this movement. Like almost
every current insurance movement, the coalition includes itself as part of
the great civil rights movement by analogizing its demands to those of the
black struggle against racial discrimination. The Coalition for Faimess in
Mental Illness Coverage called mental illness “the last bastion of open
discrimination in health insurance in this country.”109 At a White House
Conference on Mental Illness in 1999, Tipper Gore implicitly joined
mental illness to the civil rights movement when she declared mental
illness “the last great stigma of the 20th century,” and President Clinton
tapped into the theme by exhorting, “It’s high time our health plans treat
all Americans equally.”110

A very similar strategy is being pursued by women's health and
reproductive rights advocates. They are calling for parity in insurance
coverage of prescription contraceptives and publicizing the fact that most
insurance plans that cover prescription drugs and devices do not cover
contraceptives.!!1 These groups have also seized on some recent insurer
decisions to cover Viagra (the anti-impotence drug for men) to portray a
differential treatment of men’s and women’s sexual and reproductive
medical needs.112 A state representative announcing a contraceptive
parity bill in the Washington state legislature said, “Women pay for
contraceptives and insurance companies pay for Viagra. What’s wrong

the remaining inadequacies in coverage of mental illness. See generally Gold, supra note
106, at 778-87.

109. Gold, supra note 106, at 775-76 (citing CBO Analysis Doesn 't Tell Full Story on
Mental Health Parity, Coalition Says, 4 BNA HEALTH CARE POL’Y REP., May 27, 1996, at
908).

110. Steven S. Scharfstein & Sally Satel, ‘Parity’ Isn’t Charity, WALL ST. J., June 11,
1999, at A18. Plaintiffs in suits over bone marrow transplants for breast cancer also used
the discrimination argument, claiming that denial of coverage constitutes discrimination
against women or discrimination against people with a particular disease (breast cancer),
since insurers cover the treatment for other kinds of cancer. See GAO Breast Cancer, supra
note 77, at 10. Advocates of a Minnesota law requiring insurers to cover bone marrow
transplants for breast cancer pointed out that many insurers who refused to cover transplants
for breast cancer were covering transplants for testicular cancer. See Alan Short, Oversight
Limits Access to Breast-Cancer Treatment, MINN. STAR TRIB., July 2, 1995, at 1A.

111. See Peter T. Kilbom, Pressure Growing to Cover the Cost of Birth Control, N.Y.
TIMES, Aug. 2, 1998, at Al.; see generally Carey Goldberg & Sylvia A. Law, Sex
Discrimination and Insurance Coverage for Contraception, 73 WasH. L. REv. 363 (1998).

112. See Kilbom, supra note 111, at Al.

HeinOnline -- 6 Conn. Ins. L.J. 41 1999-2000



42 CONNECTICUT INSURANCE LAW JOURNAL [Vol. 6:1

with this picture?”’113 Though federal legislation on this issue has stalled,
many states are discussing legislation to require insurance plans to cover
contraceptives if they cover other prescription drugs,!14 and eleven states
have passed such laws.113 “Parity” has become the insurance term-of-art
for equality.
~In addition to claiming equality in the coverage of similar kinds of
losses, advocates might claim equal treatment of policyholders across
different insurance plans. Advocates of broad federal regulation of
managed care are using this strategy in the current congressional debates
over what has come to be called a “Patient Bill of Rights.”116 These
(mostly Democratic) advocates criticize the Republican proposals for not
granting the same protections to members of private insurance plans that
they grant to members of employer-sponsored plans.!117 Thus, inequality
among plans is another rallying cry for regulations that will liberalize and
expand health insurance coverage.118
Equality is the major force for reform in property and casualty
insurance, as well. Under the banner of “redlining,” homeowners’
insurance, commercial insurance, and automobile insurance have all come
under attack for their differential and disadvantageous treatment of low-
income inner-city communities and ethnic and racial minorities.!19 The
term comes from an obsolete industry practice of drawing red lines on
maps around geographic areas where the companies would not sell or write

113. Editorial, Time for Parity on Contraceptives, SEATTLE POST-INTELLIGENCER, June
22,1999, at Al.

114. In 1999, thirty-three states considered laws requiring private insurers to cover
prescription contraception in plans where they already covered prescription drugs. See
ROSENBLATT, LAW & ROSENBLUM, supra note 71, 1999-2000 Supp. at 633.

115. See Center for Reproductive Law & Policy, Contraceptive Equity Bills Gain
Momentum in State Legislatures, Fact Sheet, Sept. 30, 1999, at 2; Carey Goldberg,
Insurance for Viagra Spurs Coverage for Birth Control, N.Y. TIMES, June 30, 1999, at Al.

116. See Alison Mitchell, Senate Approves Republican Plan for Health Care, N.Y.
TIMES, July 16, 1999, at Al.

117. Seeid.

118. See id.

119. See Gregory Squires, ed., INSURANCE REDLINING: DISINVESTMENT,
REINVESTMENT, AND THE EVOLVING ROLE OF FINANCIAL INSTITUTIONS (1997); Mark
Feldstein, Hitting the Poor Where They Live, THE NATION, Apr. 4, 1994, at 450; Albert R.
Karr, Complaints That Some Insurers Are Redlining Minority Homeowners Get U.S., State
Attention, WALL ST. J., Apr. 19, 1994, at A22,
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insurance. The term is now used metaphorically to mean any unfavorable
treatment of applicants or policy holders on the basis of the economic,
racial or ethnic make-up of their neighborhood, and even more broadly to
mean unfair discrimination on the basis of stereotypes.120 “Redlining” is
now used as a pejorative epithet to describe insurer practices of charging
higher rates to some policy holders than to others, refusing to insure some
applicants altogether, or refusing to cover some kinds of losses.

As in health insurance politics, housing and community development
advocates have used the imagery and legal tools of the civil rights
movement to expand access to insurance. Coalitions for “fair housing” or
“fair insurance” portray insurance classification decisions as
“discriminatory,” based on stereotypes rather than objective empirical
data. They use disparate impact analysis from Title VII jurisprudence to
litigate insurance claims under the Fair Housing Act.121 In Massachusetts,
the first state to pass a law prohibiting redlining in homeowners insurance,
the insurance statute reads like a grand civil rights declaration, prohibiting
discrimination against every imaginable social category:

No insurer licensed to write and engaged in the writing
of homeowners insurance in this commonwealth . . .
shall take into consideration when deciding whether to
provide, renew, or cancel homeowners insurance the
race, color, religious creed, national origin, sex, age,
ancestry, sexual orientation, children, marital status,
veteran status, the receipt of public assistance or
disability of the applicant or insured.122

Political demands for equality in insurance challenge the fundamental
principle of actuarial faimess upon which most insurance operates.123 The

120. See William E. Murray, Homeowners Insurance Redlining: The Inadequacy of
Federal Remedies and the Future of the Property Insurance War, 4 CONN. INs. L.J. 735,
736 (1997-98).

121. Seeid. at 743-56.

122. H.B. 5649, 1996 Reg. Sess. §3 (Mass. 1996), cited in Murray, supra note 120, at
761.

123. See Stone, supra note 4, at 290; see also Deborah A. Stone, The Rhetoric of
Insurance Law: The Debate Over AIDS Testing, 15 L. & Soc. INQUIRY 385 (Spring 1990).
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most basic principle of insurance is risk classification.!24 Insurers assess
and classify risks in order to price coverage as closely as possible to the
risk presented by an applicant — in other words, they seek to collect
revenues from each policy holder that will cover the costs of that person’s
probable losses.125 In political contests over insurance, insurers usually
argue that their practices of charging differential rates or excluding certain
categories of people and losses are simply reflections of economic
reality.126 The people who appear to be discriminated against are treated
differently because they pose objectively greater risks of loss.127

If we were to interpret this broad expansionary movement in insurance
through the lens of moral hazard, we might say that groups seeking
coverage of their problems or seeking coverage on equal terms with other
groups are pursuing their self-interest and exemplifying the problem of
moral hazard. They would happily transfer their personal responsibilities
to the collective society, and the very prospect of insurance induces them
to shed personal responsibility and rely on outside help instead.

The lens of moral opportunity puts the contest in a very different light.
Those seeking insurance expansion are making the quintessential
democratic claim: they are asserting their membership in a community,
their right to representation in its collective decisions, and their right to
equal treatment vis-a-vis other citizens. The community of insureds is a
group of people who share risks and who put some of their resources at the .
disposal of the community for the purpose of helping individual members
who suffer losses. Groups and their advocates who make claims for
inclusion are asking to have their problems recognized by one of the most
important institutions for providing security. When they seek various
kinds of mandates that require insurers to treat them and their problems in
certain ways, they are in effect asking for a permanent seat at the table of

124, See generally Herman T. Bailey, Theodore M. Hutchinson & Gregg R. Narber,
The Regulatory Challenge to Life Insurance Classification, 25 DRAKE L. REV. 779 (1976).

125. Seeid.

126. See, e.g., Joseph B. Treaster, Writing Policies in Cities Once Written Off, N.Y.
TIMES, Oct. 30, 1996, at D1, D6. “While many companies acknowledge that city dwellers
have often found it difficult to get coverage, they deny that they deliberately discriminated.

It has been a question not of race or class, they say, but of economics.”

127. See also Murray, supra note 120, at 738 (*“discrimination based on risk is central
to an insurer’s decision to insure™); see generally Stone, The Rhetoric of Insurance Law,
supra note 123 (regarding this argument as made by health and life insurers generally).
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community governance. They are unwilling to let insurers decide who
should be included in the collective mutual aid system that insurance
represents. They use democratic political channels to open up insurance
decisions to broader participation. In this view, security and its pursuit are
matters of genuine civil rights.

CONCLUSION

Economics is the dominant paradigm for analyzing insurance. Within
that paradigm, all social processes are understood to be the aggregate
result of individuals’ rational, self-interested, interest-maximizing
behavior. Insurance is seen as an institution that modifies the incentives
facing individuals, and offers them possibilities of gain (or loss alleviation)
without their having to bear the full cost of their gains. This opportunity to
gain without paying the full price is thought to create a temptation to
immoral behavior, known as moral hazard. Moral hazard is, in this
paradigm, an inescapable effect of insurance, and it means that insurance
slowly, constantly, and inevitably creates more reliance on insurance and
therefore ever more insurance.

Political science offers a very different interpretation of the steady
long-term growth of insurance in modemn industrial societies. Insurance is
a social institution that helps define norms and values in political culture,
and ultimately, shapes how citizens think about issues of membership,
community, responsibility, and moral obligation. Insurance influences
how individuals behave, not so much by dangling incentives in front of
them one by one, but rather, by offering arenas for collective moral
deliberation and political action. Insurance may also be regarded as a
system of governance, and controversies over the design and operation of
insurance plans as political struggles over the allocation of power and
resources. Like any political authority, an insurance organization appears
to citizens as an authority with the power and resources to improve or
worsen their lives.

I have identified five broad political mechanisms by which insurance
expands to cover more kinds of problems and more groups of people in
more kinds of mutual aid arrangements. First, because it is a system of
collective risk-sharing, insurance invites public discussion of the
appropriate boundaries of individual and social responsibility. Wherever it
operates, whether in the private or public sector, insurance perpetuates
itself and ensures its survival in part by defending the legitimacy of mutual
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aid. Second, insurance teaches citizens that they have an obligation to help
others and the right to receive aid when they suffer certain kinds of losses.
Third, insurance funds the development of helping technologies, services
and occupations, which in turn create new, enlarged societal standards of
well-being that alter public ideas about what adverse events ought to be
insured and what standards of life quality ought to be provided through
insurance remedies. Fourth, insurance policies and regulations offer
ambiguity as a political resource to three sets of political actors who all
have stakes in the expansion of insurance: claimants who want help with
new kinds of problems, career altruists who see insurance as a tool for
helping their clients, and service providers who depend on insurance
reimbursement for their revenues. Finally, because equality is an
overarching value in American political culture, claims of inequality and
- discrimination are powerful political tools for groups seeking inclusion of
themselves and their problems in insurance plans. American political
culture almost defines inequality as an adverse event itself, something that
must be remedied as soon as it is revealed.

A political paradigm enables a different normative interpretation of
insurance expansion. In the moral hazard model, insurance makes the
individual engage in immoral behavior; in the moral opportunity model,
insurance alters societal ideas about responsibility and obligation. If
individuals come to believe that getting help for their problems is
legitimate, they do so out of changed cultural perceptions about the causes
and possible remedies for their problems, not out of a character weakness
or an insufficient determination to be self-reliant. And when individuals
who share common problems join together to seek help from private or
public insurance plans, they are acting not as a band of brigands, raiding
the common wealth for their narrow gains, but are acting the role of
virtuous citizens, using democratic means to make their voices heard and
their needs understood.

That we have insurance for more and more needs and that we expand
the scope of public responsibility for many kinds of losses does not signal
a moral decline in the citizenry, as opponents of insurance claim.
Insurance growth is a social response to the Enlightenment faith that much
of what happens to humans is not a matter of fate and that many of our
problems are within our control.
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INTRODUCTION

Perhaps our societies, in terms of social obligations and the
political philosophy of safety, are in the process of changing
paradigms.

The 19th century witnessed the domination of the paradigm of
responsibility. During the 20th century this has been fundamentally
transformed: instead of the paradigm of responsibility we have that of
solidarity. Perhaps, in this 20th century that is coming to its end, we
are seeing the birth of a new paradigm, one which has not yet found its
true name, but the arrival of which is presaged by certain signs.

In terms of safety, there is still the question of rights and duties,
legal and moral obligations; these compromise without necessarily

* Insurance chair, Conservatoire National des Arts et Métiers, Director of
Research and Strategy, Fédération Frangaise des Sociétés d’Assurances.
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overlapping. The paradigm of responsibility designates a certain
economy of rights and duties where the proportion of moral obligations
towards oneself and others is far higher than the proportion of legal
obligations. Arising from a liberal philosophy, it relies less on
constraint than on freedom and individual intentions. The legal
obligations with regard to others are summarized in the rule “do no
harm to others.” Virtue holds an important place here in the two-fold
shape of providence (for oneself) and charity (for others).

The paradigm of solidarity, which corresponds to the welfare state,
considerably extends the proportion of legal obligations. These legal
obligations tend to overlap moral obligations. Solidarity is
accompanied by the multiplication of social rights, and by the
recognition of a sort of general right to compensation when faced with
any mishap of living. It is contemporary with a scientific and technical
utopia, where society would have the possibility of controlling itself,
where knowledge would have an indeterminate control over power. In
its philosophical foundations, it is inseparable from the imperative of
prevention: prevention of illnesses (with Pasteur’s discoveries),
prevention of crimes (with the system of social defense), prevention of
accidents (with the sciences of safety), prevention of poverty and social
insecurity (with social insurances).

The new paradigm of safety reveals a new economy of rights and
duties. While the notion of risk, together with the competencies given
to scientific expertise, used to be sufficient to describe situations of
insecurity, the new paradigm sees the reappearance of the notion of
uncertainty. It bears witness to a deeply disturbed relationship to a
science that is questioned less for the knowledge that it offers than for
the doubts that it insinuates. Here, moral obligations take the shape of
ethics, and the principle of responsibility is seen as a reflection of the
new notion of precaution.

The paradigm of responsibility is a paradigm of insurance — one is
situated in a logic of compensating for losses. The paradigm of
solidarity is still a paradigm of insurance, of universal and
indeterminate insurance, of social and compulsory insurance, and it is
less concerned with voluntary and contractual forms than the
institution of funds of any sort. The paradigm linked to the notion of
precaution will undoubtedly remain a paradigm of insurance, but in a
new shape that will need to integrate new cultural constraints.
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I. RESPONSIBILITY

What is it that characterizes the arrangement for the attribution and
compensation of damages that caused this to take, during the 18th and
19th centuries, the form and name of “responsibility?”

A. A Political Strategy

First of all, this arrangement needs a policy, an overall strategy of
social control. Responsibility is based on the principle that ‘“one
person cannot transfer to another the burden of what happens to him.”
The principle of responsibility is in direct opposition to the principle of
assistance. Adolphe Thiers, reasserting the liberal credo ceaselessly
repeated for the previous fifty years, wrote in 1850 that:

The fundamental principle of any society, is that each
man is responsible for meeting his own needs and those
of his family, by resources that are acquired or
transmitted. Without this principle, all activity would
come to a halt in a society, since, if man could rely on
work other than his own to survive, he would gladly
leave to others the tasks and difficulties of life.l

The formulation of this principle is linked to the advent of
liberalism. It involved both making people provident, aware of the
future, and preventing them from living solely in the present. The
principle of responsibility goes through a human-nature relationship
whereby everything that happens to a person must be considered a
sanction, good or bad. Responsible for myself, 1 cannot attribute to
someone else the reason for my failures. These failures, even if they
are also the result of other circumstances, of a difficult situation, are
basically down to me. It is I who was unable to take a particular
element into account; it is I who did not understand the laws of nature
or who was unable to use them. In any case, and always without
exception, it is my fault. I am the only point of attribution for what
happens to me. “To err is human,” goes the saying. Accordingly, the
principle of responsibility converts any mistake into a fault.

The principle of responsibility relies on a method of managing
causality that makes it possible to devise self-regulation of conduct and

1. ADOLPHE THIERS, RAPPORT AU NOM DE LA COMMISSION DE L’ASSISTANCE ET DE
LA PREVOYANCE PUBLIQUES 6 (1850).
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activities. To the extent that one cannot attribute one’s own failures
and sufferings to someone else, failures and sufferings will be able to
become the indeterminate principle of one’s own self-improvement.
The principle of responsibility, based on fault, thus serves as a
universal converter of bad into good. But it is singularly demanding.
Seen from this angle, security would not be a right, but merely a duty.
For in this philosophy, there is no room for the notion of victim. In
this world, suffering a wrong gives you no right to anything (unless it
results from the fault of someone else). And victims, whatever
feelings of compassion and pity they may inspire, are always assumed
to be the sole creators of their own destiny.

The political principle of responsibility is at the basis of articles
1382 and subsequent of the Civil Code.2 That principle is precisely
what these articles are intended to enforce. One might as well say that
they were not intended to extend the reach of damages by increasing
the possible number of responsible parties, but rather to limit them to
the situation in which the damage suffered was by the fault of another.
The judge’s responsibility is to ensure that he maintains the definition
of faults within a limit that will conserve the meaning of the general
principle of responsibility.

B. The Virtues Of Responsibility

The principle of responsibility and its legal sanction aim to make
man provident and prudent: provident as to the effect of fortune,
prudent as to himself and the consequences of his actions. Faults, in
such a logic, are always faults of prudence; they sanction what one
should have, or could have, foreseen. A prudent and provident man
has no excuse. He will not only owe his safety to his prudence, but
also to his capacity to associate with others to compensate for the
effects of fate. If such a philosophy excludes any idea of insurance for
responsibility, and even insurance for damages (long considered
immoral as though encouraging crime and thus prohibited), it evokes,
on the contrary, the idea of insurance of the person, on a strictly
voluntary basis.

The notion of fault is a philosophical principle for aftributing
damages which should have the merit of combining harmoniously not
only the three functions of sanction, prevention and compensation, but
also ethics, law and politics. In this manner, the great legal
commentator Jean-Etienne Labbé could still write at the end of the

2. See C. Civ. art. 1382 (Fred B. Rothman & Co. 1977) (Fr.).
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19th century, at a time when the mechanism of responsibility was
already deeply shaken, that “[r]esponsibility is the most perfect
regulator of human actions.”3

This model no longer corresponds to contemporary experience.
And yet it is difficult, when it is evoked, not to feel its coherence and
even its proximity. Its persistence as a model, or as a regulating
principle, in the face of contrary social facts is nothing new. Since the
time when it was first instituted, it has been contested by the
developments of industrialization.

The form of providence supports the formulation of articles 1382-
1386 of the Civil Code as they were interpreted until the end of the
19th century.4 The legal notion of fault echoes that of providence: one
can only reproach somebody for what he or she should have known.
As seen in the jurisprudence of article 1382 of the Civil Code, the
reference to the diligence of a “prudent head of family” or to certain
standards of professional conduct indicates that one can only be held
responsible to the extent of the available knowledge, which varies
depending on the activity.? Doubt, uncertainty, or suspicion cannot
make one responsible. Such emotions are more likely attributed either
to chance, or to the prudence that each person owes to himself in the
conduct of his life.

Providence is the great virtue of the 19th century. It is the
foundation of responsibility in the conventional sense of the term, and
it is the interdiction of blaming another for what happens to you
(except in the case that it is due to the fault of another). Indeed, when
the word was coined in the 19th century, responsibility did not, as it
does today, designate a general principle of blaming another for
unfortunate mishaps, but precisely the opposite. Responsibility as
providence consisted of being aware of the risks to which one was
subject because of the need to face up to them on one’s own initiative.
The world of providence is a world where one must perceive his or her
weakness and fragility, subject to the incessant ups and downs of fate;
it is a world of chance events. It is an unbalanced world where one
knows oneself to be vulnerable and hardly thinks of being able to use
science and engineering that are not readily available in order to
rebalance one’s relationship with nature. One must rather call on
cunning, intelligence, and calculations of probabilities which teach that
accidents do not happen without laws and that these laws are the

3. JEAN-ETIENNE LABBE, SIREY 25 (1885).
4. See C. Civ. art. 1382-86 (Fred B. Rothman & Co. 1977) (Fr.).
5. See C. Civ. art. 1382 (Fred B. Rothman & Co. 1977) (Fr.).
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foundations of mutualities making it possible to face up to them
rationally. This is how insurance promoted its merits throughout the
'19th century as the institution of a rational providence. In the world of
providence, one has no other resource than calculation and virtue.
Faced with the accidents that one can hardly anticipate, the only
resource available is to learn how to offset them. And insurance,
which makes this possible, cannot itself be made compulsory, since the
obligation would cancel out the exercise of the virtue of providence.

II. SOLIDARITY

The mechanism of responsibility was contested, reformed and
replaced at the end of the 19th century with respect to the coverage of a
certain number of events by an arrangement based on solidarity. The
major issue in all industrial societies was that of accidents at work and
pensions. The mechanism of solidarity is not based on fault but on
risk; its main instrument is no longer the law but insurance.

A. Shift to Risk

The notion of risk, which makes its arrival in positive French law
in 1898 with the “professional risk” of the law dated 9 April 1898 on
accidents at work,® designates a way of envisaging the reparation
which, without involving examination of the behavior of the worker or
the boss, attributes them globally to the work and the company. “All
work has its risks; accidents are the sad but inevitable consequence of
work itself.”7 According to the principle of professional risk, the onus
of accidents at work, whatever their cause, is attributed to the head of
the company, whether they arise legally from a chance event or, better,
from the fault of the worker. Thus, the outcome of the new law is that
the head of a company is legally “responsible” not only for accidents
resulting from personal imprudence or negligence, but also for those
arising even when the company has taken all precautions to avoid
them, and those for which the worker is the cause (with the exception
of deliberate tortious intent).

The idea of professional risk thus undergoes a split between
causality and attribution. The indifference of the latter in relation to

6. See EDOUARD THOULON, LA RESPONSABILITE DES ACCIDENTS DONT LES OUVRIERS
SONT VICTIMES DANS LEUR TRAVAIL (1898).
7. Id.
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the former is separated by the institution of a principle of attribution
which no longer refers to the objective causality of damages. The
rationality that is at the base of the notion of risk leads to a change in
the manner of thinking through the problem of the legal allocation of
damages. It is no longer in terms of “cause,” but in terms of
“distribution.” Distribution within the company, and between profits
and expenses, or more generally, as social distribution of expenses.
Risk only exists socially. Whether professional risk or social risk, it
institutes a social contract between individuals.

The invention of professional risk and social risk consists of
thinking through a principle of allocation which, freed from the old
dependence on nature, will find its reference in a social relationship.
This accounts for both the richness of the category and the difficulty of
thinking it through.

The idea of risk comes from a thought based on statistics and
probabilities. Business risk, for example, characterizes a whole, the
company, which conserves its identity despite the variations that may
affect its different parts. The regularity of risk is independent from the
conduct of individuals. The faults that they may commit are factors of
risk that do not affect the company’s statistical reality. This is one of
the principal benefits of the notion of responsibility: enabling the law
to base itself on reparation of the actual fact of the accident, of the
damage suffered, whatever the cause. @ While a principle of
responsibility founded on an idea of cause implies a selective
distribution of the costs, business risk, to the contrary, provides
“solidarity.” Solidarity, on the one hand, of the boss and the worker in
the context of the company, involves business risk that can put an end
to the antagonism of capital and work that the law of responsibility
fueled. Social solidarity, more generally, allocates risk by displacing
the cost of accidents onto the company, thereby ensuring a new balance
between rich and poor, producers and consumers.

B. A New Social Contract

The new solidaristic doctrine of spreading costs was to be repeated
in eloquent terms by the reforming jurists of the end of the 19th
century. Let’s hear what they have to say. First, Raymond Saleilles:

Modem life, more than ever, is a question of risks.
Therefore, one takes action. An accident occurs,
somebody must necessarily bear the consequences. This
must be either the author or the victim. The issue is not
of inflicting a penalty, but of knowing who must bear
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the damage, he who caused it or he who suffered it. The
penal point of view is not at stake, only the social point
of view is an issue. Properly speaking, it is no longer a
question of responsibility but a question of risks: who
must bear them? Obviously, in reason and in justice, it
must be he who in taking action has taken responsibility
for the consequences of his deeds and his activity....8

This text is a testimony of the intellectual conversion that gave
birth to the mechanism of solidarity. “Modem life,” says Saleilles, “is
more than ever a question of risks.”® This is the avowal that the real
world is not one imagined by the drafters of the Civil Code. Whatever
the diligence that each person can bring to his affairs, damages are not
the exception but the rule. They are “normal” — which does not mean
they are inevitable. Social life is not naturally harmonious, but
conflictual, prejudicial. When the “good head of family,” he who
served as reference in defining the fault of conduct, takes action,
exercises his business, does his work, he “naturally” causes, without
wishing to do so, damage to other good heads of family. The outcome
is necessarily that the damages must be objectified as “accidents” and,
alongside this, they must no longer be considered faults. These are
risks.

Another consequence: the problem of responsibility is no longer
that of determining “who was at fault,” but to whom the damage
should be attributed, who should bear the loss caused by the damage.

Between two individuals, one of whom, even without
being at fault, has caused a personal accident or a loss of
property to the other and of which this latter is the
victim, who must bear the financial cost and, at the end
of the day, on which asset-base must fall the final loss?
Such is precisely the formula of the problem. The issue
of fault has nothing to do with the question.10

Inherent in this consequence is a problem of fairness formulated in
terms that are more economic than moral, causing the cost of damage
to be borne by the victim or by another, in any case making one or the

8. RAYMOND SALEILLES, LES ACCIDENTS DU TRAVAIL ET LA RESPONSABILITE CIVILE
4 (1897).

9 Id

10. Id. at 75.
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other “responsible.” Spreading the risks means judging who must bear
them, not in terms of the principles of a moral responsibility which is
irrelevant here, but in terms of the rules of a “social fairness” to be
determined. The source and foundation of responsibility are moved
from the individual onto society: one is responsible not because one is
free by nature and could therefore have acted differently, but because
society judges it “fair” to make you responsible, that is to cause you to
bear the financial cost of the damage, whether you be actor or victim.
Let us now hear the version of L. Josserand:

The passer-by that I knocked down, the classmate that I
injured did not for their part commit any fault and yet
today's doctrine declares them responsible for the
accident, since it makes them bear the consequences.
For, and this is an idea which, despite its evidence, is
not sufficiently visualized, it is impossible to subtract
the owner of the thing from the responsibility of damage
without causing this same responsibility to be borme by
the victim: Since the cause of the accident is unknown,
is what one sometimes hears, nobody must be
responsible, since nobody is at fault. This reasoning is
absolutely wrong: when an accident occurs, it is not
possible for nobody to be responsible in the wide sense
of the word, that is for nobody to bear the consequences
of what happens: if the owner of the thing that caused
the accident is not made to repair the damage, the victim
must of necessity be the one to bear it; the victim will
incur the full responsibility for the accident,
responsibility which is seen in the loss of life or health,
without compensation. Whatever the solution adopted,
there is always responsibility: the only question is that
of knowing who must assume it. In a nutshell: is there
responsibility each time there is final endorsement of
damage?!!

Can we be clearer on the transformations undergone by the notion
of responsibility? Earlier, and always in common opinion,
responsibility designated a quality of human nature. Responsibility has
changed its meaning; it is no longer the quality of a subject. Rather, it

~ 11. L. JOSSERAND, RESPONSABILITE DU FAIT DES CHOSES INANIMEES 107 (1897).

HeinOnline -- 6 Conn. Ins. L.J. 55 1999-2000



56 CONNECTICUT INSURANCE LAW JOURNAL [Vol. 6:1

is the consequence of a social fact. Responsibility, in a way, has
become a relationship without support.

There are no damages where loss is solely individual. All damage
is social. A distinction must be made between the damage suffered by
an individual — this is an affair of chance or mischance — and the loss
linked to the damage for which the attribution is, for its part, always
collective and social. In any case, society and its courts cause the cost
of damage to be borme by someone, whether this is the victim or
another: they spread the risks. The notion of spreading the risks
implies that one conceives society not as an aggregation of individuals,
who may be linked to each other by personal interest, but as a totality —
the good and the bad of each individual dependent on everyone else.
This is true whether one conceives it as a totality where any individual
is no longer a third party in relation to others, or whether one conceives
it in accordance with the principle of solidarity. One has moved from
an individualistic to a holistic perspective.

If damages are individual, it behooves society to suitably spread
the cost, and this necessarily opposes what nature or fate has decided,
throwing a new light on the problem of justice. Fran¢ois Gény, another
jurist from the end of the 19th century, prophesied the continuation of
the transformations that he witnessed:

One can imagine a social ideal which, without claiming
to halt the blows of fate or defy the decrees of
providence, would aim to discover in the nature of
things, placed by God Himself at our disposal, the
means of sharing amongst all, in the form of an
intelligently organized mutuality, the risks which
incessantly threaten each of us taken as an individual.
However, and without speaking of the almost
insurmountable  difficulties, of the prodigious
organization required by the realization of such an ideal,
one easily glimpses the utopia and the danger of a
system, which, firstly, in order to remain loyal to its
aim, should, by means of compensations, although
necessarily imperfect, straighten out all inequalities,
take into consideration economic variations as well as
material changes, share out the gains as well as the
damages; which, secondly, however well-advised the
application may be, will not fail to diminish the qualities
of initiative, of diligence, of providence, which are
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among the conditions essential to the progress of
humanity.12

Here we have the description of the program of social security
which will exist throughout the 20th century not only with regard to
the coverage of social risks (illness, old age, disability) but also for the
compensation of an ever-increasing number of accidental risks. It is
commonplace to recall that, during the 20th century law and
responsibility were transformed, bit by bit, into a right to
compensation, based on both risk and insurance. This is the case, on
the one hand, for car accidents, but also for the compensation of
natural disasters, for protection against attacks and the consequences of
law breaking, and even of damages linked to the supply of defective
products.  Protection against sea pollution also obeys such
mechanisms, certain of which should be extended to land pollution.
By way of responsibility, the 20th century systematically thinks
compensation, so much so that today the victim of damage, of any
nature, seems to be able to claim compensation, and the media are
tempted to denounce the scandal as soon as they see what seems to be
an orphan situation, as is still the case in France with medical
accidents.

C. Prevention First

The paradigm of solidarity is not only a paradigm of
compensation; it is also a paradigm of prevention. One forgets the
extent to which one needs to distinguish the three problems of
reparation, sanction (in principle reserved for criminal law) and
prevention. In fact, in the same way that compensation is no longer
linked to a consideration of individual conduct in terms of prudence-
imprudence, prevention is objectified as a specific function now
resulting less from goodwill than from an independent function arising
from scientific know-how. Man is no longer objectified as master of
free conduct but rather as a link in a technical system where his faults
are instead thought of as errors, which must themselves be considered
less as individual errors, than as errors of organization. We know how
systemic problems have become engulfed in such an opening.

Disassociated in their field of competence, compensation and
prevention are nevertheless based on the same philosophical paradigm.

12. Frangois Gény, Risque et responsabilité, in REVUE TRIMESTRIELLE DE DROIT
civiL 817 (1902).
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The very word prevention took its present-day meaning, where it is no
longer a question of an unwilling judgment, in the solidaristic
environment as obligatory providence on the one hand, and as such
conduct as will reduce the probability of something happening on the
other. In fact, the notion of prevention, contained both in Pasteur’s
discoveries on infection and their public health consequences, as well
as the association of engineers and their efforts to reduce the
probability of machine accidents, presupposes and accompanies the
promotion of the notion of risk and, which comes down to the same .
thing, of measurable risk. Prevention (the vocabulary of which has
henceforth replaced that of providence) presupposes science, technical
control, the idea of possible understanding and objective measurement
of risks. Thus, the problem is no longer that of compensating for
practically inescapable losses but more of reducing the probability of
their occurrence.

The 19th century’s dream of security becomes a utopia of a science
ever more capable of controlling risks. While one cannot eliminate
them (there is never zero risk), they will have been reduced sufficiently
to be able to be dealt with collectively: accidents are the waste aspect,
necessary although always more marginalized, of scientific and
technical progress. These are special or abnormal risks, the
responsibility for which should be spread over the community. Our
concept of social security involves prevention, the dream of an ever
more complete reduction of risk. It is not, in any case in this project, a
mechanism intended to assume responsibility for all one’s misfortunes.

Prevention is an attitude which, by principle, relies on trust in
science and its know-how. It presupposes the appropriateness of
knowledge and power, an ever-possible control of power by
knowledge. Its utopia, a knowledge always capable of mastering
techniques and practices that devolve from it, will also reveal its
boundary. One cannot foresee what one does not know, even less what
one cannot know.

II1. SAFETY

This second paradigm is perhaps in the process of disintegrating
before our eyes, around three major issues, which are also the three
principal points of the problematization of contemporary problems of
safety. These issues are medical accidents, particularly the aspect of
serial risk revealed by transfusions, grafts and transplants; the
environment, taking the dimension of global threats; and responsibility
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of manufacturers in the event of a defective product, in terms of the
problematic of the risk of development.

A. The Precautionary Principle

These three issues have two characteristics in common. First, they
were imposed at virtually the same time: during the 1980s, and second,
they were experienced as the test of a form of unexpected
vulnerability, unsuspected by individuals in developed societies, lulled
by the promises of an ever-safer world. We are seeing the return of
disasters, the insistence on individual and collective damages of
unequalled size, at least in peacetime. The 19th and 20th centuries
were obsessed with the problem of accidents (work or car); we are now
rediscovering the existence of disaster, but with the difference that
disasters are no longer, as before, attributed to God and His
providence, but to human responsibilities. It is in this deeply disrupted
context that the notion of precaution now appears.

The category is now part of positive law: intemational, European
community and domestic. First international: formulated at the time of
agreements implemented, from the end of the 1980s, in order to
combat the greenhouse effect and the hole in the ozone layer, in the
context of the Brundtland Report on sustainable development,13 the
precautionary principle constitutes the tenth of the major principles
retained by the Rio Summit in 1992.14 Here, precaution designates the
attitude that consists of preventing serious or irreversible deteriorations
of the environment by a modification of the production, of the sale or
of the use of products, of services or of types of business, and this in
accordance with a scientific and technical approach. = Next the
European community: the Maastricht Treaty specifies in article 130 R
that “community policy on the environment” is based on the
precautionary principle and on the principles that preventative action
should be taken, that environmental damage should as a priority be
rectified at source and that the polluter should pay.!5 Finally, domestic

13. See Our Common Future: The World Commission on Environment and
Development (Oxford Univ. Press, 1987) [hereinafter Brundtland Report].

14. See United Nations Conference on Environment and Development 1992: Rio
de Janeiro, Brazil, The Rio Declaration on Environment and Development Principle 10
The Earth Summit, AGENDA 21, R10 DECLARATION, FOREST PRINCIPLES {(New York,
1992) [hereinafter Rio Summit).

15. See Maastricht Treaty, Feb. 7, 1992, Title XVI — Environment, Article
130R(2) — Community Environmental Policy [Article 130 has been replaced by Article
G(38) of the Union Treaty]; RICHARD CORBETT, THE TREATY OF MAASTRICHT: FROM
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law: since French parliamentaries have given a definition of the
precautionary principle in the first article of the law dated 2 February
1995 relating to the better protection of the environment: the
precautionary principle, “in accordance with which the absence of
certainties, having taken into account scientific and technical
knowledge of the time, must not postpone the adoption of effective and
proportionate measures intending to prevent a risk of serious and
irreversible damage to the environment at an economically acceptable
cost,” 16 is specified as the first principle that should take precedence
in policies for the protection of the environment.

From these different texts, it is immediately evident that the
precautionary principle does not seem to have a universal meaning: its
field of jurisdiction is limited in principle to the area of the
environment. But, make no mistake, to the extent that this involves a
principle aiming to impose a certain type of decision-making in a
situation of uncertainty, its validity will not prevent it being exported
outside its original territory. The Council of State has been seen to
implement it in order to extend State responsibility in the blood
transfusion crisis.!7

Beyond this, it appears that the precautionary principle does not
target all risk situations, but only those marked by two principal
features: a context of scientific uncertainty on one side, the possibility

CONCEPTION TO RATIFICATION: A COMPREHENSIVE REFERENCE (Harlow, Essex, UK.,
1993).

16. Law No. 95-101 of Feb. 2, 1995, J.O., Feb. 3, 1995, p. 1840 (Fr.); Legifrance,
L’essentiel du droit frangais (visited 11/11/99) <http://www.legifrance.gouv.fr/
citoyen/jofr>.

17. Editor’s footnote: The French author of this piece assumes his readers’
familiarity with France’s tainted blood crisis. This situation received only cursory
attention in the United States, and it is therefore helpful to include a brief explanation.
In June 1985, Michel Garretta, then-director the of French National Blood Transfusion
Center, ordered the normal distribution of non-heated blood products. Garretta decided
that the widely accepted and American-pioneered heat treatment procedure that
inactivated the AIDS virus in blood was unnecessary. This order was in direct conflict
with the practices of other nations, including the United States and Canada. As a result
of this order, French patients received untreated and untested blood for six months, In
1992, it was reported that about one-half of France’s 4,000 hemophiliac population had
contracted the virus and more than 250 had already succumbed to the virus. A battle of
who was to blame ensued — scientists pointed the finger at the politicians and the
politicians at the scientists. And there were also those who claimed they were
blameless. Georgina Dufoix, then-Social Affairs Minister stated paradoxically that she
was “responsible but not guilty.” As one author noted, “[NJone individually were
responsible; the system was assigned responsibility. And now they all claim that they
were not at fault. The hemophiliacs are dead because they were not seen. As public
technocracies spread, perhaps this is the sort of defendant we had better get used to.”
Murder by Bureaucracy, WALL ST. ]., Aug. 5, 1992, at Al4.
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of serious and irreversible damage on the other. These two items are
thoroughly problematic.

B. A New Balance

What should we understand by “serious and irreversible damage?”
Does not any bodily injury, not to mention death, constitute, for the
person suffering it, a serious and irreversible damage that no financial
compensation could ever “repair?” In fact, the precautionary principle
does not so much target individual damage that somebody may suffer
in an accidental situation as collective damage, taking the aspect of
disaster. As an example, however, it is difficult to refrain from, in the
name of the above-mentioned principle, criticizing a doctor for lack of
caution in her treatment of a patient. In addition, a distinction should
be made between the seriousness of damage, in amplitude and nature,
as well as the notion of irreversibility.

If irreversible damage is always serious damage, the reverse is not
always true. The idea of irreversibility focuses on the fact of
transforming the nature of nature, the balance between man and his
environment, the introduction of a solution of continuity in the process
of life on earth. The notion of irreversibility must no doubt be
understood with regard to an “objective of sustainable development
that aims to satisfy the needs for development of present generations
without compromising the capacity of future generations to respond to
theirs.”18 This involves preventing any event — the “revolutions”
spoken of by Cuvierl9 — which might introduce a break in the natural
course of history. It involves ensuring continuity for the future. The
precautionary principle is counter-revolutionary: while it exists in a
framework of uninterrupted progress, it also limits innovation.

But the precautionary principle does not proceed solely from a
consideration concerning the nature and amplitude of damage that
seems possible from our standpoint today. There is also a new
relationship to damage. It is not only that damage is possible, it is also
that it might be irreparable, irremediable, incompensable,
unpardonable, and imprescriptible. The appearance of the
precautionary principle enters into the context of victims who are no
longer satisfied with having their damages compensated, no matter
how high the compensation, and only find respite after having obtained

18. Law 95-101, art. 1, of Feb. 2, 1995.
19. See generally BARON GEORGES CUVIER, THE ANIMAL KINGDOM (Kraus Reprint
1969) (1863).
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legal punishment of those responsible. Such persons are only satisfied
if those responsible for the damage are held legally accountable.

This is certainly a modification of the solidaristic equation which
implied that a risk was acceptable as long as it was reparable or
repaired. This was the principle of the law on accidents at work of
1898,20 and it was certainly at the foundation of the mechanisms of
compensation on the basis of responsibility. One could take a risk on
the condition that one paid the price. This attitude, which presupposed
that everything — gains as well as losses — had a price, was the principle
of cost-benefit analysis, in the name of which it became legitimate to
undertake decisions. Was this not how it became justifiable to exercise
objective responsibilities — for example, considering “externalities” in
the price of a product’s production? The problems of decision-making,
business activities, compensation and responsibility henceforth became
no more than economic problems. This involved ensuring that the cost
of the risk remained compatible with the underlying need being
addressed.

The appearance of the precautionary principle no doubt marks the
limit of this equation and its underlying logic. With the irreversible,
we rediscover that there is the irreparable. All is not, indefinitely, a
question of economy. All is not assessable as a financial value. Thus
there is no longer solely the compensating, but also the preventing, the
forbidding, the sanctioning and the punishing. A logic of
responsibility returns alongside the solidaristic problematic of
compensation.

The same idea is expressed by the apparently contradictory term,
“zero risk.” This involves not so much defining an action without risk,
as it involves asking oneself what merits running the risk. The notion
of “zero risk” designates a risk that no longer has a value — that is, a
risk to which we cannot assign a value. The recognition that there is
the unpriceable represents a transformation in our systems of value.
Here, it seems undeniable that the precautionary principle decenters
certain postulates of an insurance-based society, which presupposes
that one can assign a price to everything, even the very notion of risk,
the function of which is to attribute an objective value and price to a
threat. In a certain manner, the formula used by Portalis to condemn
life insurance resurfaces: “Men’s lives,” he said, “have no price.”2}
However, the precautionary principle takes this idea further in that this

20. See THOULON, supra note 6.
21. JEAN-ETIENNE MARIE PORTALIS, NAISSANCE DU CODE CIviL, AN X11 - 1800-
1804 359 (1989).
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formula concerns not only the lives of men, but also the lives of
animals (via the protection of the diversity of species) and of nature.

Of course, this does not mean that, in a precautionary society,
damage should suddenly become irreparable and that the logic of
insurance and solidarity should disappear. First, it is important to note
that precautionary logic is limited to serious and irreversible damage
which, in principle, limits the scope of possible damage situations.
Second, precautionary logic is, above all, a logic for reading a decision,
aiming to define the conduct to use in a situation of uncertainty, such
as when one desires the reparation of damage.

C. Science, Between Trust and Mistrust

The second element of the precautionary situation involves the
“absence of certainties, having taken into account the scientific and
technical knowledge of the time.”22 The formula defines the
relationship between prevention and precaution: once there is a
certainty of the consequences of an action, one remains with the logic
of prevention, with all that this implies in conventional terms of
responsibility. The notion of precaution concerns a situation where
one can only formulate, between a cause and its effect, a relationship
of possibility, eventuality, plausibility or probability without being able
to provide the proof of its validity. The hypothesis does not concern
exactly that of the unknown cause, but rather the probable, or even
only feared, cause. This reference to scientific uncertainty is
particularly disturbing.

Uncertainty does not solely concern the relationship of causality
between an act and its consequences, but also the reality of the
damage, and the measurement of the risk of such damage. The
precautionary hypothesis puts us in the presence of a risk that is neither
measurable nor assessable — that is, essentially a non-risk. While the
logic of insurance and solidarity had reduced uncertainty to risk, in
order to make the former something that was systematically assessable,
the logic of precaution leads us once again to distinguish between risk
and uncertainty. Precautionary logic does not cover risk (which is
covered by prevention); it applies to what is uncertain — that is, to what
one can apprehend without being able to assess. The changes we
currently observe in weather patterns, do they constitute an irreversible
interruption in the history of climates? Or are they only a vicissitude,
the likes of which the earth has already seen on many occasions?

22. See Law No. 95-101, supra note 16.
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Should we continue to use blood transfusions when one already
suspects that the blood contains the hepatitis virus — G, H or I — of
which one is not even capable of assessing the potential danger?

The precautionary hypothesis focuses on the uncertainty of the
relationship of causality between an action and its effects. This implies
that, from now on, along with what one can learn from science, in a
context that is always relative, it will also be necessary to take into
account what one might only imagine, doubt, presume, or fear. The
precautionary principle invites one to consider the worst hypothesis
(defined as the “serious and irreversible” consequence) in any decision
by a company. The precautionary principle requires an active use of
doubt, in the same sense as codified by Descartes in his Meditations on
First Philosophy.23 Before any action, I not only ask myself what I
need to know and what I need to master, but also what I do not know,
what I dread or suspect. I must, by precaution, imagine the worst
possible, the consequence that an infinitely deceptive evil spirit could
have slipped into the folds of an apparently innocent enterprise.

From this point of view, the formulations that one gives of the
precautionary principle, anticipating limits in the attitude of prudence
to adopt, either in terms of scientific-technical criteria in accordance
with the formula adopted at the Rio Summit which speaks of measures
to be taken “in accordance with a scientific and technical approach,”24
or in terms of more economic criteria if one follows the version of the
French law dated 2 January 1995 which speaks of “effective and
proportionate measures at an economically acceptable cost,”25 do not,
at least in appearance, avoid being contradictory. On the one hand, the
decision-maker is invited to expect the worst, the possible catastrophe,
the irreparable, while, on the other, one finds the measures to take if
only in a “scientific and technical” context — while, by principle, their
validity is placed in suspense — or at “an economically acceptable cost”
— just when one must envisage the non-assessable of the irreversible.
This is no doubt explained by the fact that one wants to maintain a
principle of economic and industrial development — which prohibits the
conclusion of abstention faced with the uncertain — at the same time as
one seeks to limit as far as possible its harmful consequences. Hence
the idea of “sustainable development.”

23. See RENE DESCARTES, MEDITATIONS ON FIRST PHILOSOPHY (George Heffernan
ed. & trans., Univ. of Notre Dame Press 1992) (1641).

24. INT’L ENVTL. LAW AND PoOLICY SERIES, THE EARTH SUMMIT: THE UNITED
NATIONS CONFERENCE ON ENV’T AND DEV. (Stanley P. Johnson ed., 1993).

25. Cf supra note 16.
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The precautionary hypothesis, finally, introduces uncertainty in
both decisions and sanctions, a priori and a posteriori. A priori, to
anticipate a danger or avoid damage is the cautious intention
principally covered by the texts. Precaution designates, first and
foremost, a logic of decision to act or not to act, to undertake or not to
undertake. It complicates this by introducing the dimension of
uncertainty, based on the worst hypothesis. It shall only be strictly
meaningful before the decision is taken. And yet, to the extent that one
will not fail to bring it into play, in the sanctioning of responsibilities,
once damage should occur, it will find itself applied a posteriori. And
one can see what this implies: that the sanction escapes the reference to
available knowledge, a standard of determined knowledge, whether
one is judged not only by what one should know, but also by what one
should have or might have suspected. Here, precautionary logic, even
if it extends the field of subjective responsibilities because it focuses
on the act of decision, does not, strictly speaking, enter into the former
logic of fault. The latter presupposes the existence of knowledge,
absent here since one is in the uncertain.

To take its place, we have the verification of the observance of
decision-making procedures which should be properly defined. Two
situations should be taken into account: that where the damage takes
place and the uncertainty of long-term causality. And one hardly sees
how, in current law on responsibility, one could attribute to somebody
the damage in question, except by employing new systems of
causalities, vague logics and other systems of probable causalities, or
by introducing a new law of proof, or by fixing responsibilities of
principle to necessarily arbitrary foundations. The other situation is
that where, with time, the causality of damage becomes known and
therefore assignable. = What was only suspected, now becomes
progressively true. This is a formidable situation. Under the former
approach to responsibility, uncertainty of knowledge was innocent.
The application of the precautionary principle gives a very different
result: the uncertainty of understanding is not an excuse, but rather
motivation for a more cautious approach. The problem of
responsibility therefore arises in a somewhat unusual fashion: while
one cannot say that the risk was totally unknown since one might have
or should have suspected it, sanctioning such “responsibility” can only
lead to a considerable restriction of entrepreneurial spirit.

One of the new dimensions introduced in the problematics of
safety by the precautionary hypothesis is the time factor: the
uncertainty of precaution resides to a great extent in the time-span
between the cause and the manifestation of the harmful effect; the
delay before one or the other of these arises can be considerable. The
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precautionary hypothesis exists alongside the awareness of a dilatation
of time, of a new understanding of the duration in causality of human
actions. This is in stark contrast to that of the “accident.”
Characterized precisely by the coincidence or the proximity of the
cause and effect, the accident is conventionally defined by its “sudden”
or instantaneous nature. Precautionary damage hardly has this nature;
either time is needed for a damage to appear (cases of gradual
pollution, climate changes), or it is only afterwards that we understand
that an effect resulted from a cause, a relationship that was, until then,
unsuspected. The precautionary principle invites one to take account
of considerably extended temporalities, which leads to the question of
duration in the law of responsibility, and of the very existence of
limitations. The principle specifies that ‘“efficacious and
proportionate” measures must be taken “without delay,” which
presupposes that, in a certain manner, it is already too late. This most
often concerns avoiding the aggravation of an already existing
situation.

The precautionary principle presupposes a new relationship with
science and with knowledge. We knew that scientific knowledge was
relative to a certain state of knowledge, that its validity was limited,
that it behooved science to continually progress, and thus ceaselessly
reform itself. But this is not exactly the case here. Within its domain
of validity, science produces, if not definitive certainties, at least an
understanding of references, recognized by the scientific community.
The precautionary principle invites one to anticipate what one does not
yet know, to take into account doubtful hypotheses and simple
suspicions. It invites one to take seriously the most far-fetched
forecasts, predictions from prophets, whether true or false, without it
being easy to tell them apart. We should remember the accusation
made from Heidelberg by forty Nobel Prizes against their “colleagues”
meeting in Rio, at the time of the World Summit.26 The precautionary
principle returns us to an epistemology of the relativity of scientific
knowledge.

The ethics of precaution are both sophistic and skeptical. They are
sophistic because they presuppose that any reason is opposed by an
equal reason. To repeat the formula of Protagoras, man is the measure
of all things of those which he knows as well as of those which he does

26. See Twenty-Seven U.S. Nobel Prize Winners Join 237 World Scientists in an
Appeal to Heads of States Attending World Summit on Environment, BUSINESS WIRE ,
June 1, 1992, available in LEXIS, News Group File.
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not know.27 Skeptical because one is invited to suspend judgment
faced with the assertions of science. For one must take all hypotheses
into account, even and in particular the most dubious, wide open to
speculation, to the craziest imagination. While the attitude of
prevention presupposes a relationship with knowledge that guarantees
the veracity of such knowledge, the precautionary hypothesis invites
one to make the most deceptive evil genie into one’s constant
companion.

Marie-Angéle Hermitte has already pointed out that the
precautionary hypothesis leads one to take into account opinions that
are acknowledged to be marginal and dissident within a scientific
paradigm.28  Going into more depth, she refers to a disrupted
relationship with science where one is less interested by the confidence
this provides than by the suspicions and doubts that it can arouse both
on what we know and on what we do not know.29 With precaution, -
one uses science as a principle of defiance. Of a two-fold defiance:
defiance against itself and defiance against the many proofs that
everyday gestures are not the subject of permanent anxiety.
Effectively, science today provides interest less by the new knowledge
that it produces than by the doubts that this knowledge introduces.
Without really paying much attention, certainty today is not procured
so much by the conventional method of demonstration as, rather like
the Cartesian credo, in accordance with a logic of double negation: it is
excluded that it is not excluded.

D. Development Risk

The extreme form of the precautionary figure is provided by the
hypothesis of the risk of development. It accentuates the paradoxes
and the difficulties. Here, this no longer involves suspicion, but purely
and simply ignorance. An impossibility not only to understand, but
even to imagine. The question posed is this: can one permit a producer
or a supplier, linked by an objective responsibility in relation to the
consequences of the defects of a product that she may have put in
circulation, to exonerate herself in the case that she could not have
foreseen the existence of such a defect? Let us go further. The risk of
development presupposes a product, affected by an undetectable and

27. See PLATO, PROTAGORAS (C.C.W. Taylor trans., 1991) (n.d.).

28. See generally MARIE-ANGELE HERMITTE, LE SANG ET LE DROIT: ESSAI SUR LA
TRANSFUSION SANGUINE (1996).

29. Seeid.
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unforeseeable defect, which only becomes known after a certain span
of time, and where the attribution to the product or to the producer can
only be made in a different level of science than that within which the
product was put in circulation, used and consumed. The most recent
feature of the risk of development is having to consider a
transformation in knowledge, in awareness, in the perception that
transforms reality.

The hypothesis of the risk of development is new, because it
presupposes that we entertain a new relationship ‘with science and
engineering. Up until now, we lived in the illusion of a possibie
control of science by itself. No doubt prudence was needed, but any
advance in knowledge reduced uncertainty. In the field of engineering,
the engineer’s sciences seemed to possess a certain kind of power of
infinite self-control. As new dangers were introduced, new
possibilities of controlling and reducing them were provided. We lived
in the hypothesis of a continually possible balance between knowledge
and power. The hypothesis of the risk of development is only
formulated because we are now aware both of the dynamism of science
and of the essential relativity of knowledge. It is thus that
contemporary epistemologists teach us that science progresses less by
the accumulation and extension of knowledge than by changes of
“paradigms.” And we also move from one paradigm to another by the
play of controversies and necessary conflicts where it is less a question
of substituting the error for truth than of taking the power in the
discipline. From this relativity of knowledge it can be deduced that,
while scientific development always permits the discovery of new
substances or new processes, it cannot do so without risk, because no
state of knowledge can continue to claim a guaranteed mastery of
itself. Science increases our powers and our capacities without
reducing the uncertainty that it generates. There is a necessary risk of
the unforeseeable. In this distance, rediscovered between power and
knowledge, understanding and awareness, science and morals, we find
the possibility and the necessity of a science ethic as well as the
emergence of those previously unseen problems of decision-making
and responsibility that we try to take into account with the
precautionary hypothesis.

In terms of responsibility, the novelty of the hypothesis of the risk
of development will become evident in the fact that the risk of
development reveals itself necessarily after the fact, a posteriori. 1t is
not in the form of the objective development of the risk — when the risk
has shown itself, one has already left the hypothesis — but rather that of
becoming aware that what one had believed of a certain nature was, in
fact, of a different nature, foreign, even opposite. This after-effect
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gives a tragic or “dramatic” quality to situations, dramatic in the sense
of the blood transfusion drama.

Now, precisely, the French legal tradition, at least since the Age of
Enlightenment, is loath to sanction these situations of after-effect. The
law of criminal responsibility is, since the Declaration of the Rights of
Man and Citizen in 1789, founded on the principle of non-retroactivity
of the law.30 “Nobody can be punished except by virtue of a law
established and promulgated prior to the offence and legally applied,”
specifies Article 8 of the Declaration.3! The same principle is repeated
in Article 2 of the Civil Code: “The Law only provides for the future; it
cannot have a retroactive effect.”32 The conventional principle of civil
liability, formulated by article 1382 of the Civil Code, which
introduced fault, presupposed that cne could only be responsible for
what one knew about; one could not be found responsible without
having been aware of doing wrong.33 Until then, one was judged and
sanctioned for what one was expected to know, for what one should
have known, this being necessarily defined in the context of a certain
level of science and knowledge.

The question which is posed by the hypothesis of the risk of
development is new in the sense that it involves settling a sort of
conflict of laws over time. Can one be fair in judging an act other than
in accordance with the elements that accompanied awareness of it? Is it
not unjust to judge an act in line with another state of awareness than
that under which it was carried out? Is it fair, even for purposes of
compensation, to appraise an act in accordance with suspicions and
doubts that one is only capable of assessing after the event?

One can say that with the question of the risk of development we
rediscover the face of destiny, but with one difference: in the Old
World, destiny wore the face of the gods, while for us, it is now always
and necessarily linked to a human face. Our face of tragedy belongs to
the world of technology, to those situations where, because of
transformations in awareness and in the nature of things, the consumer
will discover, in a sort of retroactive revelation, the evil which is
hitting him. There is his disappointment, his misplaced trust on the
one hand, “it wasn’t what I thought, what I expected, what 1 was told,
promised,” and on the other hand, the correlative awareness of the
industrial pursued for something that not only he didn’t want, couldn’t

30. See generaily GEORG JELLINEK, DECLARATION OF THE RIGHTS OF MAN AND
CITIZEN IN 1789 (Henry Holt & Co.) (1901).

31. Id.

32. C.Cv. art. 2 (Fred B. Rothman & Co. 1977) (Fr.).

33. C.Cyv. art. 1382 (Fred B. Rothman & Co. 1977) (Fr.).
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want, but which he had done everything to avoid: “I didn’t do that, I
didn’t want that, I couldn’t want that.” The question only arises
alongside a new situation of the knowledge-power relationship and the
problems of responsibility that it poses, that based on awareness that
our societies are vulnerable to a new type of risk, in a new awareness
of tragedy.

E. The Return of Responsibility

It is no doubt in the now famous book by Hans Jonas, The
Imperative of Responsibility,34 that one can find the philosophical
bedrock of the precautionary principle. The importance of this book,
written during the 1970s, is to highlight the philosophical framework
that is found in the background of contemporary ecological awareness.
For Hans Jonas, the history of humanity is marked by a firm division,
distinguishing the ancient world from the modern world. Man’s
relationship with nature has reversed itself: while for a long time man
was only a being in nature, he has now, thanks to science and
technology, gained control of nature. The balance of powers has
shifted to the benefit of man who now possesses the capacity to destroy
himself and the nature which surrounds him. It is from this
considerable increase in power that is born responsibility in the sense
given to it by Hans Jonas. Man must be aware of his power as
unlimited, sovereign, in the sense of an infinite capacity to produce
effects that he could not anticipate with certainty and in the sense that
he has no other master than himself. This is the first thesis from Hans
Jonas: the world of ecology is a world of the most extreme
responsibilities, a world where man no longer has nature as guide, a
world of radical uncertainty, therefore also of necessary decision.

The powers of modem man confer upon him an infinite
responsibility. His nature is revealed in fear, a feeling that makes man
aware of the power of his new capacities. On one hand temporality,
within which is situated his action, dilates to encompass the whole
history of hurhanity, past and future, but it must be acknowledged that
his powers are such that they threaten the existence of life itself.
Contemporary man is becoming aware of himself in the feeling of
anguish before the possibilities of annihilation that he bears in himself:
for the first time, he is discovering in himself the power to commit
suicide as a species. Faced with this possibility, and in order to

34. HANS JONAS, THE IMPERATIVE OF RESPONSIBILITY (Hans Jonas trans., in
collaboration with David Herr, Univ. of Chicago Press) (1984).
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overcome his anguish, modem man is on a quest to find the rules of a
morality that will limit his powers: the ethics of responsibility. His
enormous power needs holding.

The ethics of responsibility contain the risk and uncertainty to the
extent that modern man must take account in his actions, both their
long term consequences and their possibility of sweeping along with
them, at least in certain cases, the worst, the catastrophe. Instead of the
categorical Kantian imperative, there should be substituted an
imperative adapted to the new type of human action: “Act so that the
effects of your action are compatible with the permanence of an
authentically humane life on earth.”35 For while we have the right to
risk our own lives, we do not have the right to risk that of humanity.
This imperative is the basis of the precautionary principle: it invites us
to measure each of our actions against the principle of the worst
scenario. Morality becomes a sort of negative morality: it is not so
much turned towards the positive quest for the best as towards the
avoidance of the worst. The uncertainty of long term prognostics
confers the nature of a wager on human action, which leads to
questions such as: do I have the right to endanger the interests of others
in my wager?

Contrary to the supreme good and eternal timelessness, the aim of
responsibility is the perishable, the vulnerable. The new obligation,
born from threat, focuses on the ethics of conservation, of preservation,
of impediment. For we are living in an apocalyptic situation that is in
the imminence of a universal catastrophe due to the excessive powers
of our scientific, technical and industrial civilization. It is necessary to
“kiss goodbye to the utopian ideal” and to denounce the psychological
danger of the promise of prosperity. After the warnings of the Rome
Convention, Jonas is not afraid to affirm that “restriction, far less than
growth, should become the watchword.”36

The appearance of a new word is never without significance. The
19th century invented providence and made it into the highest of
virtues. The 20th century replaced providence with prevention —
providence made compulsory for reasons of social security. Now we
have precaution. These are three attitudes before uncertainty.
Providence is linked to the notions of fate, chance and misfortune, and
hazard. It involves incorporating the future into the present, but on an
individual scale and with the idea of a possible mastery of the event.
Insurance has for a long time been presented as the science of

35. id. at 5.
36. Id. at 190.
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providence. The logic, essentially liberal, of individual providence
was, at the end of the 19th century, a victim of the Pasteur-Léon
Bourgeois association: Pasteur’s discovery of infection showed that the
well-being of each person did not depend solely on his own conduct
but also on that of his neighbor. From that time it became possible, for
reasons of public health, to impose, when faced with risks, certain
behaviors that one can call by the name, new at the time with this
meaning, of prevention. Prevention is a rational conduct faced with an
evil that science can objectify and measure. Providence was
contemporary with an ignorance of the hazards of existence;
prevention develops from the certainties of science. It speaks the same
language and beckons toward the reduction of risks and their
probability. Prevention is a matter for experts who are confident in
their knowledge. Precaution, such as we are seeing emerge today,
focuses on another nature of uncertainty — the uncertainty of scientific
knowledge itself. -

Here, it is evident that the precautionary hypothesis echoes the
ontological and epistemological conditions that are neither those that
saw the emergence of providence, nor those which presuppose
prevention. Precaution is not the result of an individualistic ontology
such as providence. The threats that it involves are immediately
collective. It implies motivations that are not only regional, but rather
international. But it does not participate either in the contemporary
preventive dream of solidarism.

The recent formulation of the precautionary principle is doubtless
linked to several factors. First of all, there is the awareness of the
utopian nature, relative and limited, of the attitude of prevention. We
are, in fact, seeing the proof that our societies, and the individuals in
our societies, are threatened by risks that can be disastrous, introduced
within the very act that sought to reduce them. The issue of medical
accidents at the age of what Jean Hamburger has called the therapeutic
revolution exemplifies this problematic. When our societies discover
themselves, in accordance with the now sacred term, to be
“vulnerable,” they experience a certain inseparability of good and evil,
that, in accordance with the paradigm of prevention, was thought to
have been indefinitely separated. We are also aware of the relativity of
scientific knowledge and of the necessity for a science ethic, and
finally of the excess of our powers over knowledge which is
nevertheless at their foundations. Modem science no longer offers a
knowledge that is always and necessarily uncertain, as seen, for
example, in the birth and proliferation of ethics committees. It is
seeking its own legislation. It never ceases doubting the effects of its
own development. The building of nuclear power stations demanded
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strict measures of prevention. This was the task of the engineers. The
blood transfusion drama put a halt, if not to scientific knowledge itself,
at least to certain terms of the relationship that we had with it.
Regrettably, those responsible had been able to claim that they were
only able to make decisions based on scientific certainties and had not
adopted a precautionary attitude.

Precaution starts when the decision (necessary) must be made by
reason of and in the context of a scientific uncertainty. Decisions are
therefore made not in a context of certainty, nor even of available
knowledge, but of doubt, suspicion, premonition, foreboding, defiance,
mistrust, fear, and anxiety. There is to some extent a risk beyond risk,
of which we do not have, nor cannot have, the knowledge or the
measure. The hypothesis of the risk of development is found within
the limit of this new figure of prudence. We have seen, in fact, that,
once we are aware of the existence of the risk of development, we can
no longer plead for the industry to put in circulation a product offering
total quality, since, by hypothesis, the notion affirms that this is not
possible. Precaution finds its condition of possibility in a sort of hiatus
and time-shift between the requirements of action and the certainty of
knowledge. It enters into a new modality of the relationship between
knowledge and power. The age of precaution is an age which
reformulates the Cartesian demand for the necessity of a methodical
doubt. Precaution results from an ethic of the necessary decision in a
context of uncertainty. The appearance of the precautionary principle
is one of the signs of the profound philosophical and sociological
transformations which characterize this end of century.

F. Precaution and the Risk Society

In the mid-1980s, Ulrich Beck published Risk Society,37 a widely
read book in which he demonstrated how contemporary societies
revolve around the notion of risk. He could not have known then that
his hypotheses would be borne out by the appearance and future
developments of the precautionary principle.

In effect, the principle of precaution rounds out the agenda of the
“risk society” in several ways. First of all, the principle of precaution
appears as one of the primary instruments of “reflexive modemization”
which, as Beck demonstrates, is characteristic of postmodernism.
Through the notion of precaution, modemn society thinks about its

37. See ULRICH BECK, RisKk SOCIETY: TOWARDS A NEW MODERNITY (Mark Ritter
trans., Sage Publications 1992).
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problems and questions its basic assumptions. More than ever, modern
society finds itself cut off from the natural world, removed as it were
from the scientific and technological project on which it is based.
Precaution appears when scientific expertise comes up against its own
limitations and forces the politician to make sovereign decisions, alone
and without recourse to others. It can perhaps be said that, with the
principle of precaution, the analysis made by Beck within a specific
national context has become an international preoccupation. Indeed,
the true sphere in which the principle of precaution applies is
international law — environmental law, trade law and government
liability, Along with the principle of precaution, the notion of
“reflexive modernization” has become a central preoccupation of the
international community.

Through the notion of precaution, the experience of risk takes on
three additional dimensions that build on the descriptions provided in
Risk Society. First, the power dimension. The issues of liability and
risk are linked to the phenomenal technological capabilities that we
have achieved. The industrial “will to power” — to borrow Nietzsche’s
famous formulation38 — is apparent in the proliferation of highly
efficient technical systems. As this century comes to a close, industrial
power is such that it no longer only causes accidents, but also
catastrophes. We experience the industrial promise as fraught with the
threat of disaster. When the multinational firms which manufacture
GMOs (genetically modified organisms) state that, thanks to their
efforts, world hunger will soon be eradicated and that environmental
problems linked to intensive farming are already a thing of the past, the
news sets off alarm bells. This is because such exploits are in fact
tremendous displays of strength. Modern industrial power is a super-
power of such might that the horizon of our accountability necessarily
extends over the very long term. We are responsible for future
generations. The Stoics, in an attempt to free man from worry,
suggested that he draw a distinction between that which depends on us
and that which does not, it being understood that we are only
accountable for those things over which we have control. The problem
with industrial power is that it appears that we no longer have control
over anything. Hence the boundless nature of liability that is so
worrisome. It leaves no room for innocence, as we can see from the
rarefaction in law of the notions of the fortuitous event and force
majeure (or act of God). However, this sense of boundlessness is

38. See generally, FRIEDRICH WILHELM NIETZSCHE, THE WILL TO POWER (Walter
Kaufmann ed. & R.J. Hollingdale trans., Random House 1967).
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merely the reflection of our awareness of contemporary industrial
pOWer.

But as Beck points out, risk is also a social relationship. The
notion of precaution also raises the issue of power relationships in a
global society in an era of globalization. Specifically, the power of the
industrial society is exercised through relations of power, which are
fundamentally = asymmetrical. @ Modem  technologies  create
dependencies, not equality. The more technologically developed
societies become, the less they seem capable of being governed by the
contractual model. The asymmetrical relationship between employer
and employee is consecrated by the notion of the employment contract,
which organizes the employee’s subordination and the apportioning
liability for professional risks. The relationship between producer and
consumer is also asymmetrical, as is the relationship between the
professional and the layman, underpinning the right to consume.
Today, questions of liability turn essentially on these asymmetries. It
is this asymmetrical dimension, and the feeling of dependency to
which it gives rise, that lie at the heart of precaution. Risk is not only a
danger, it is a social relationship. It is the relationship between those
who have technological power and those who benefit or perhaps suffer
from it.

Power in the relationship with nature, and power in relationships
between human beings, leave the third dimension of the experience of
precaution: that of harm suffered. In the industrial society, it is
believed that activity and business are impossible without risk. Risk is
considered normal; it is not contested in and of itself. The only
question is how to organize the apportioning of risk. We can’t even
conceive of the idea that the acceptability of an activity or business
could hinge on its posing no risk for others, provided that we do not
hold liable only those who suffer harm due to the risk, and that those
who put others at risk be held responsible.

With precaution, we are witnessing a remarkable change in this
schema. The problem is no longer so much to multiply the
responsibility for risk and to organize the solvency of those who are
liable through insurance, but rather to prevent certain risks from being
taken. Not only is prevention taking precedence over compensation —
we are also trying to anticipate and prevent risks whose existence has
not been proven. There are two major reasons for this: one is that the
nature of damages has changed from mere individual accidents to
catastrophes, and the other is that there has been a re-evaluation of the
cost of risk. A perfect illustration of the new scale on which risk is
measured: during the First World War, a general could send 300,000
soldiers to their death in waves of fifteen, as in the battle of the
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Chemin des Dames. Today, the only acceptable war is the “zero risk”
war. This is a peculiar transmutation of values. In the traditional cost
benefit trade-off, it was enough that the advantages sufficiently
outweigh the risks for us to feel justified in taking them and thereby
accepting the residual portion of the risk taken. Today, we tend to
measure the risk on the basis of this residual portion: what is worth
sacrificing for this? Are those who are unlucky enough to be among the
victims of so much less value than the others? This is the method of
valuation that lies behind the zero risk problematic.

CONCLUSION

1. If it appears that precaution results from an appropriate
epistemologico-legal system, that it is correct to distinguish between
providence and prevention, and that precaution introduces a world
which is neither that of responsibility nor of solidarity, it should be
remembered that these three formations, far from being incompatible,
are in fact complementary. It does not involve three worlds that
succeed each other over time, each replacing another; it is rather three
attitudes with regard to uncertainty, assessed and developed at three
moments in time. They already existed before receiving the
formalizations that have been seen over the last two centuries. It
consists of three faces of prudence, to the extent that we interpret this
notion in the sense that Aristotle gave it of behavior in the face of
uncertainty. These three attitudes are not themselves the only possible
attitudes of prudence. They each have their field of competence and
areas of validity. For this reason, it is essential not to confuse them
and to respect their spheres of influence and jurisdiction: while
providence is always necessary, it is inadequate in order to affront
these “global threats” which, themselves, relativize the attitude of
prevention. Precaution condemns neither providence, nor prevention.
It only introduces another level of preoccupation in the conduct of
human in certain situations of uncertainty.

2. Precaution reintroduces, in the real meaning of the term,
decision-making in policy, and in the practices of responsibility. The
true decision is the sovereign decision. Conventional law on
responsibility sanctions less a decision well or badly taken than the
non-respect of available knowledge. The logics of fault and prevention
presuppose that, in the spheres they govern that, it is always possible to
explain a standard of conduct that everyone must observe. One incurs
one’s responsibility as soon as one does not respect the practical
consequences of available knowledge, which itself makes possible the
definition of the sanctioned obligation. Precaution, which re-situates us
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in a context of uncertainty, reintroduces a logic of pure decision. And
the rationality of the decision can no longer satisfy itself with the
conventional cost-advantage balance, which is in principle unknown or
at least dubious. It results from logics which risk economists explain
as irreducible to the conventional functions of utility. This results in a
two-fold consequence: the decision still belongs to the politician
without being able to have access to expert knowledge, and it is the
result more of an ethic, of the respect of certain procedures, than of a
morality, linked to the application of a preexisting framework. This
does not mean that scientific expertise is useless, but that it will not
release the politician from the sovereignty of his or her decision.

3. Precaution, to a certain extent, brings us out of the age of
insurance societies. It describes a world where, in principle,
compensation no longer has a meaning, since the only rational attitude
was to avoid the occurrence of a threat with irreversible consequences.
Precaution is an attitude of protection rather than compensation. And
it is true that, concurrent with the growth of the theme of precaution,
one can observe a great prudence from insurers as to the possibility of
covering the corresponding damages. This is understandable: one is in
the order of the unlimited (from the point of view of amounts), not
only of the indefinite, but also the undefinable (from the point of view
of risk). But precaution does not itself disqualify the need for
compensation once the threats at issue have consequences for
individuals. From this point of view, precautionary logic accentuates
the dissociation between responsibility and compensation which
already characterized the face of solidarity. If the cause of damage is
no longer the result, properly speaking, of a logic of risk, the same
cannot be said of compensation. It does, however, impose the
construction of new outlines: contractual definition of the risks covered
either by a limitation of the duration of commitments, by fixing
excesses and limits of coverage, or by changing the size of scopes of
mutualization. In this respect, the mechanism implemented in France
in 1982 for the coverage of natural disasters provides an interesting
model: it makes prevention into a political function; it institutes a
mechanism for solidary compensation, at two levels, anticipating if
necessary cover from the State once it is necessary to face up to a
super-disaster.39

Responsibility, in the strict sense of the word, corresponds to
providence and solidarity to prevention. Categories that were

39. See generally Serge Magnan, Catastrophe Insurance System in France, 20
GENEVA PAPERS ON RISK AND INS. 474-80 (1995).
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simultaneously moral, political and economic, responsibility and
solidarity described a form of social contract, a method of distribution
of rights and obligations in society. The word is missing that would
correspond to them within the precautionary paradigm. Maybe one
can, while waiting for better, speak of safefy, inasmuch as the term
describes, as in nuclear terms, a particularly strict safety requirement.
And, in fact, in the long term, precaution demonstrates a sort of
inflexion in our attitude with regard to risk. Fear, from which our
societies had perhaps, in accordance with the progressive utopia of the
20th century, believed they could free themselves, returns in a new
form. Solidarity had almost made us riskophiles; now we are almost
riskophobes, individually and collectively. And for a period which,
without doubt, will not limit itself to the situation at the end of this
century.

The emergence of precaution accompanies the crisis of progress, a
certain over-valuation of the past in relation to the future, the desire to
limit the destructive effects of time, and perhaps also a new suspicion
aroused on the human species and the rationality of its development.
This occurs with the proviso that what is concerned is freedom,
enterprise, innovation, their unwanted consequences, in the long term,
on the scale of the species. Precaution is a way of raising,
considerably, the price of innovation. The alert has been given by a
succession of affairs in the sectors of the environment and public
health. Damage, serious and irreversible, has been caused which it is
now apparent, after the event, was possible to have been avoided by the
observation of a precautionary attitude. They are behind the crisis of
confidence that means that the spirit of enterprise, of creation, and of
innovation, even in this period of unemployment, is no longer valued
as before, with a certain privilege being given to abstention. In the age
of precaution, the value of enterprise depends less on the well-being
that it procures, than on the urgency and the degree of necessity for
products that it makes available. We wondered, in a previous age,
whether it was better to have a big enterprise or a small enterprise; now
what counts is frugality. Paradoxically, at the dawn of the 2l1st
century, value is no longer in abundance, but in scarcity. So be it, but
if precaution is no doubt necessary, one can also fear the consequences
of too great a precaution. Precaution demands regulation.

At the same time that we become aware that certain activities
demand a precautionary attitude, and that precaution is being
discovered as a principle of responsibility, we are seeing the
formulation of precautionary legislation. In fact, precaution may be
the worst or the best of principles. The saying goes: “When in doubt,
do nothing.” The risk of precaution results in inaction. As the
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complementary saying goes “Too many cooks spoil the broth.” The
precautions to take in the context of a technologically developed
society are no doubt necessary, but, as said in the principle, they must
remain “reasonable” to prevent them from leading to an exhaustion of
innovation and therefore to a revolutionary change in society with even
more redoubtable consequences. This is the difficult knife’s edge that
we must tread in pursuit of the idea of sustainable development.
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INTRODUCTION

Texas courts have recently struggled to define the standard for
appellate review of the legal sufficiency of evidence in insurance bad faith
cases. No consensus has been achieved, as demonstrated by the fractured
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court in Universe Life Insurance Co. v. Giles.! Other jurisdictions have not
perceived similar problems, but both the substantive standard for bad faith
and appellate review standards are much the same elsewhere,’ so they
could now do so after reviewing the Texas debate.

Courts elsewhere have generally handled this issue correctly, if
inarticulately.” But if forced to think about it, they might find themselves
in the same predicament as the Texas courts unless they come to an explicit
understanding of the more sophisticated analysis which supports the
treatment they have adopted implicitly.® Moreover, examination of this
issue illuminates fundamental issues about the very nature of the bad faith
tort.?

1. 950 S.W.2d 48 (Tex. 1997). Justice Spector wrote for a plurality of four justices.
Justice Hecht wrote a concurring opinion for another group of four, taking a fundamentally
different approach. Justice Enoch wrote a separate concurrence, disagreeing with both
groups.

Giles is the subject of a casenote. See Justin L. Jeter, Note, Is Universe Life Insurance
Co. v. Giles a Reasonable Alternative to the “No Reasonable Basis " Standard of Bad Faith
Liability?, 51 BAYLOR L. REv. 175 (1999). It concludes, as I do, that Giles fails to provide
the clarification of bad faith law necessary to solve the problem with which the court
wrestled. See id. at 188. This article seeks to provide the necessary clarification.

2. To demonstrate the similarity of Texas bad faith standards to those elsewhere, the
footnotes to this article extensively document the similarity of California law. In addition,
secondary authorities and selected cases from additional jurisdictions are cited throughout
this article.

3. The standard for appellate review of legal sufficiency is the same as that for
summary judgment or directed verdict: whether there is evidence which would permit a fact
finder to characterize the claim handling as inconsistent with good faith. A nationwide
review of the law on this point can be found in William T. Barker & Paul E.B. Glad, Use of
Summary Judgment in Defense of Bad Faith Actions Involving First-Party Insurance, 30
ToRT & INs. L.J. 49 (1994). The decisions reviewed are “inarticulate” only in the sense that
they fail to reconcile their (reasonably uniform) holdings with the requirement to respect the
authority of the fact finder. See also Steven Alan Childress, Judicial Review and Diversity
Jurisdiction: Solving an Irrepressible Erie Mystery?, 47 SMU L. Rev. 271 (1994)
(advocating a uniform rule for appellate review in federal diversity cases).

4. An analogy is the proverbial centipede who lost the ability to walk when asked to
explain how he did it. Of course, it is not unusual for common law courts to develop sound
rules which they cannot (or at least do not) adequately explain.

5. Florida and Montana have rejected fundamental tenets of bad faith law generally
accepted elsewhere, most notably by holding that erroneous denial of a claim always creates
a jury issue as to the reasonableness of the insurer’s denial. State Farm Mut. Auto. Ins. Co.
v. Laforet, 658 So. 2d 55, 62-63 (Fla. 1995); Dean v. Austin Mut. Ins. Co., 869 P.2d 256,
258 (Mont. 1994). Neither jurisdiction has clarified the nature of the inquiry it considers
necessary to determine whether an erroneous denial is tortious. For reasons discussed infra
Part IVB, pp. 97-98, and Part V, pp. 111-25, 1 think a tort not limited in the ways described
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A solution is inherent in current Texas law and other legal authority. If
the implications of existing law are properly appreciated, the problems that
have vexed Texas courts can be resolved.

I. THE PROBLEM
Justice Spector stated the problem in Giles:

A plaintiff in a bad-faith case must prove the absence of
a reasonable basis to deny the claim, a negative
proposition. Yet, under our no-evidence standard of
review, an appellate court must resolve all conflicts in
the evidence and draw all inferences in favor of a bad-
faith finding. It has been argued, then, that if the
reviewing court must give no weight to the insurer’s
evidence of a reasonable basis for the denial or delay in
payment of a claim, no judgment can be reversed for
want of evidence because there will never be any
evidence of a reasonable basis.®

Yet judgments plainly can be reversed for legally insufficient evidence
(also known as “no evidence”), as shown by Lyons v. Millers Casualty
Insurance Co. of Texas,’ National Union Fire Insurance Co. v.
Dominguez? and United States Fire Insurance Co. v. Williams. No current
member of the Texas court has suggested that these cases were wrongly

in this note inappropriately increases the cost of insurance solely to confer windfalls on
sympathetic plaintiffs.
6. 950 S'W.2d at 51 (Spector, J., announcing the judgment) (citations omitted)
(foomote omitted). Justice Hecht echoed this statement of the issue:
' Bad faith liability ... depends in part on a determination that an
insurer had no reasonable basis for denying or delaying payment of a
claim. The reasonableness of the insurer’s decision can be judged
only by weighing the evidence for and against the claim. But no-
evidence review of a jury finding forbids weighing of evidence by an
appellate court . ... Thus, by definition, no-evidence review of a
Jjury finding of bad faith based on conflicting evidence is impossible.
Id. at 58 (Hecht, J., concurring).
7. 866 S.W.2d 597 (Tex. 1993).
8. 873 S.W.2d 373 (Tex. 1994).
9. 955S8.W.2d 267, 268 (Tex. 1997). See discussion infra notes 120-22.
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decided, so the problem is to explain them in a way which allows other
courts to decide whether the same analysis applies to a different record.'
In fact, the problem thus defined is solved by a proper understanding of the
substance of bad faith law and of the evidentiary burdens implicit in that
substantive law, which can readily be integrated with the law stating the
standard for “no evidence” review.

II. A PROPOSED SOLUTION

Both the purposes of the bad faith tort and the decisions of the Texas
Supreme Court (like those in all but a few other jurisdictions) show that
what the law of bad faith forbids is requiring the insured to litigate a claim
which presents no question requiring litigation.

Insurers have the ability to exploit the needs of insureds who have
suffered losses they cannot afford to bear. If limited to ordinary contractual
remedies, such insureds might find it necessary to accept inadequate
compromise settlements of claims, which are clearly due. The bad faith
tort is recognized to prevent and remedy such abuses. But the bad faith tort
must be confined, in order to protect the ability of insurers to prevent the
inflated costs to insurance buyers that would result from paying
unmeritorious claims. Consequently, an insurer is not liable in tort unless it
lacked a “reasonable basis” to withhold payment, a basis which shows that
there is a bona fide dispute as to the insured’s right to payment. Such a
dispute warrants “testing the claim in court” and precludes liability for
requiring the insured to litigate.

The nature of the bad faith tort establishes that it is not analogous to
professional malpractice, but instead to malicious prosecution. The
“reasonable basis” which justifies an insurer’s “testing the claim in court”
is similar to the probable cause that justifies bringing a prosecution.

To establish a prima facie case of bad faith an insured must show that
(1) the claim was payable under the contract and (2) enough information
was available to the insurer to establish that right to payment. The insurer
can defend by articulating one or more grounds on which it disputes that
the claim is or was payable, and by producing evidence on which it relies to
support that position. The insured must then present evidence, sufficient if

10. For a more recent example, although not one unanimously approved by the court’s
members, see Provident Am. Ins. Co. v. Castafieda, 988 S.W.2d 189 (Tex. 1998).
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believed, to show that each of the grounds relied upon by the insurer failed
to constitute a bona fide dispute.

In conducting “no evidence” review of a verdict for the insured in a
bad faith case, the appellate court must first consider what the insurer relied
upon, or could have relied upon, insofar as that is shown by undisputed
evidence. It must then consider whether the evidence presented by the
insured can support a finding that none of the grounds relied upon by the
insurer warranted “testing the claim in court.”

I now turn to the analysis that shows this solution to be correct, as a
matter of policy, of current Texas law, and the law in almost all other
jurisdictions recognizing the bad faith tort. While much of the problem
relates to the substance of bad faith law, it arises in the context of the
methodology for no-evidence review. Therefore, I begin by addressing that
methodology in Part I. Part II expounds the substance of bad faith law, the
burdens of proof implied by that substance, and the way in which those
burdens solve the problems that troubled the court in Giles. Part III
critiques an alternate view of bad faith law which I suspect underlies the
confusion about appellate review. Part IV applies the analysis to insurer
use of expert testimony on coverage to rebut allegations of bad faith, a
- problem addressed in State Farm Lloyds v. Nicolau." Part V examines the
use of circumstantial evidence, a problem presented, though not fully
analyzed, in State Farm Fire & Casualty Co. v. Simmons.?

III. THE STANDARD FOR “NO EVIDENCE” REVIEW PROTECTS THE
RIGHT OF THE FACT FINDER TO RESOLVE CONFLICTS IN THE EVIDENCE
AND ITS INFERENCES, BUT IT NEITHER REQUIRES NOR PERMITS
DISREGARDING UNCONTRADICTED EVIDENCE.

“No evidence” review must be sharply distinguished from review of
the factual sufficiency of the evidence supporting a verdict. Review of

11. 951 S.W.2d 444 (Tex. 1997). Much of the analysis in this article was developed
for an amicus brief in support of a rehearing in Nicolau (filed by United Services
Automobile Association, Allstate Insurance Company, Nationwide Insurance Companies,
the American Insurance Association, the National Association of Independent Insurers
(“NAII"), and the Alliance of American Insurers).

12. 963 S.W.2d 42 (Tex. 1998). Some of the analysis in this article was developed for
use in an amicus brief on the merits in Simmons (filed by the National Association of
Independent Insurers).
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factual sufficiency allows the appellate court to weigh all the evidence and
grant a new trial if the jury’s verdict is “so against the great weight and
preponderance of the evidence as to be manifestly unjust.”” “No evidence”
review, on the other hand, addresses the question of whether the evidence,
together with the applicable burden of proof, requires a conclusion contrary
to the verdict as a matter of law." If this is so, the result is entry of
judgment accordingly, not the mere grant of a new trial. Texas may be
unique in allowing appellate review of the weight of the evidence. But
“factual sufficiency” review is important here only as a contrast to “no
evidence” review. The Texas “no evidence” review for “legal sufficiency”
is essentially the same one other jurisdictions conduct under the name of
“sufficiency” of the evidence to support a verdict."

Fact finders are empowered to weigh conflicting evidence, to decide
which view to accept, and to select among competing inferences that might
be drawn from the evidence.'® Factual sufficiency review considers

13. In re King’s Estate, 244 S.W.2d 660, 661 (Tex. 1951). See, e.g, Robert W.
Calvert, “No Evidence” and “Insufficient Evidence"” Points of Error, 38 TEX. L. Rev. 359,
366-68 (1960); W. Wendell Hall, Revisiting Standards of Review in Civil Appeals, 24 ST.
MaRrY’s L.J. 1045, 1136-39 (1993); William Powers, Jr. & Jack Ratliff, Arnother Look at
“No Evidence’ and “Insufficient Evidence,” 69 TEX. L. REV. 515, 525-26 (1991).

14. See In re King’s Estate, 244 SW.2d at 661; Calvert, supra note 13, at 362-65;
Hall, supra note 13, at 1115-16; Powers & Ratliff, supra note 13, at 519-25.

15. See, e.g., Murray v. Laborers Union Local No. 324, 55 F.3d 1445, 1452 (9th Cir.
1995); see also Maynard v. City of San Jose, 37 F.3d 1396, 1404 (9th Cir. 1994); Bowers v.
Bernards, 197 Cal. Rptr. 925, 926-27 (Cal. Ct. App. 1984) (holding that California courts
must uphold a verdict supported by substantial evidence, even if the reviewing judges would
have decided the matter differently or there is other substantial evidence that would have
supported a contrary result); Bickel v. City of Piedmont, 68 Cal. Rptr. 758, 765 (Cal. 1997);
Thompson v. Jacobs, 314 So. 2d 797, 799 (Fla. Dist. Ct. App. 1975) (finding that jury
decides conflicts in evidence and inferences from the evidence); Vanzant v. Davies, 215 So.
2d 504, 505 (Fla. Dist. Ct. App. 1968); Birth Ctr. v. St. Paul Cos., 727 A.2d 1144, 1162 (Pa.
Super. Ct. 1999) (“Courts should not interfere with the jury’s determination unless the
verdict is unsupported by the evidence or was the product of partiality, prejudice, mistake,
corruption, or some other improper influence.”); Tagliati v. Nationwide Ins. Co., 720 A.2d
1051, 1052-53 (Pa. Super. Ct. 1998).

16. This is especially so in jury trials, but a court’s findings of fact in a non-jury matter
are equally binding on Texas appellate courts, and those of some other states. See
McGallard v. Kuhlmann, 722 S.W.2d 694, 696 (Tex. 1986); accord Alderson v. Alderson,
225 Cal. Rptr. 610, 618 (Cal. Ct. App. 1986); Bowers, 197 Cal. Rptr. at 926-27; Tagliati,
720 A.2d at 1052-53; Romano v. Nationwide Mut. Fire Ins. Co., 646 A.2d 1228, 1231 (Pa.
Super. Ct. 1994). Federal courts and those in some other jurisdictions have a slightly greater
ability to substitute their own view of non-jury findings that they deem “clearly erroneous.”
FED. R. Civ. P. 52(a); see also Adler v. Federal Republic of Nigeria, 107 F.3d 720, 729 (9th
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whether the result of the process of weighing and selection is suspect. “No
evidence” review, in contrast, defers completely to that weighing and
selection: a court reviewing a “no evidence” point may not reweigh the
evidence."” Rather, the finding must stand “if there is any evidence of
probative force to support” it.” This limited review has two rationales.
First, it acknowledges that the trial judge and jury are the only ones capable
of evaluating the witnesses’ demeanor. Second, it recognizes the division
in the court system: trial courts are supposed to decide facts; appellate
courts are supposed to decide legal issues.” In some jurisdictions, this
distinction is considered jurisdictional.?

The rule against reweighing the evidence is frequently expressed in a
shorthand form: the reviewing court is said to “consider only the evidence
and inferences tending to support the jury verdict and disregard all
evidence to the contrary” in deciding whether the evidence is sufficient to
support the verdict.?’ But that is an oversimplification, for courts do not

Cir. 1997) (reviewing trial court’s findings of fact for clear error). Even if bench trials of
bad faith cases were common, it is not necessary to resort to that power to conduct the sort
of review discussed here.

17. See Havner v. E-Z Mart Stores, Inc., 825 S.W.2d 456, 461 (Tex. 1992); see also
Woods v. United States, 724 F.2d 1444, 1451 (9th Cir. 1984) (holding that appellate courts
should uphold reasonable inferences); Phelps Dodge Corp. v. Occupational Safety & Health
Ass’n Comm’n, 725 F.2d 1237, 1239 (9th Cir. 1984); Bowers, 197 Cal. Rptr. at 927; Barber
v. Rancho Mortgage & Inv. Corp., 32 Cal. Rptr. 2d 906, 911 (Cal. Ct. App. 1994).

18. In re King’s Estate, 244 S.W.2d at 661; accord Kuhn v. Department of Gen.
Servs., 29 Cal. Rptr. 2d 191, 194 (Cal. Ct. App. 1994); Toyota Motor Sales U.S.A., Inc. v.
Superior Court, 269 Cal. Rptr. 647, 651 (Cal. Ct. App. 1990).

19. See Maslow v. Maslow, 255 P.2d 65 (Cal. 1953); Tupman v. Haberkern, 280 P.
970, 973 (Cal. 1929).

20. See TEX. CONST. art. V, §§ 2, 3 (providing that the Texas Supreme Court has no
review of the factual sufficiency of the evidence as long as there is legally sufficient
evidence); see also TEX. REV. CIv. STAT. ANN. art 1728 (West 1962) (same); Harmon v.
Sohio Pipeline Co., 623 S.W.2d 314, 314-15 (Tex. 1981) (reasoning that the Texas Supreme
Court cannot review the factual sufficiency of the evidence, but can review whether the
appellate court applied the proper standard in its review [i.e. whether certain evidence is
sufficient as a matter of law] because that is a question of law, not fact); Tupman, 280 P. at
973. But see Kuhn, 29 Cal. Rptr. 2d at 194 (reasoning that limited review of factual
determinations is a matter of self-imposed policy, not jurisdiction).

21. Juliette Fowler Homes, Inc v. Welch Assoc., Inc., 793 S.W.2d 660, 666 (Tex.
1990); see also Allison v. Ticor Title Ins. Co., 979 F.2d 1187, 1193-96 (7th Cir. 1992)
(applying Wisconsin standard of review); DeMaine v. Bank One, 904 F.2d 219, 220 (4th
Cir. 1990) (applying North Carolina standard of review); LaRoche Indus., Inc. v. AIG Risk
Mgmt., Inc., 959 F.2d 189, 193 (11th Cir. 1992) (applying Georgia standard of review);
Truan v. Smith, 578 S.W.2d 73, 74 (Tenn. 1979).
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disregard undisputed evidence.? When evidence concerning a vital fact is
uncontradicted and proven conclusively, its effect is a question of law and
there is no issue for the fact finder.*® Thus, a precise statement of the
complete rule calls for the consideration of all of the evidence supporting
the verdict and all of the evidence contrary to the verdict which the fact
finder is required to accept.®

Nor does a court consider inferences from the direct evidence that are
so weak as to amount to a mere scintilla of evidence.”® And, even if the
evidence favorable to the verdict could, standing alone, support an
inference favorable to the verdict, that inference could still be so
undermined by other, undisputed evidence that it is reduced to a scintilla.?
Thus, consideration of undisputed evidence can affect the inferences which
are permissible.

22. See, e.g., Universe Life Ins. Co. v. Giles, 950 SW.2d 48, 51 n.1 (Spector, J.,
announcing the judgment); id. at 74 {Hecht, J., concurring); Cecil v. Smith, 804 $.W.2d 509,
510 n.2 (Tex. 1991).

23. See Sullivan v. Bamett, 471 S.W.2d 39, 44 (Tex. 1971); accord Correll v. Elkins,
195 So. 2d 27 (Fla. Dist. Ct. App. 1967); Harris v. State, 104 So. 2d 739 (Fla. Dist. Ct. App.
1958); see also Tampa & Jacksonville Ry. Co. v. Crawford, 64 So. 437 (Fla. 1914). As an
example of such evidence, the uncontradicted testimony of even an interested witness may
conclusively establish a fact if that testimony is clear, direct and positive and there are no
circumstances in evidence tending to impeach or discredit that testimony. See McGalliard
v. Kuhlmann, 722 S.W.2d 694, 697 (Tex. 1986); see also Containerfreight Corp. v. United
States, 752 F.2d 419, 422 (9th Cir. 1985); People v. Bassett, 70 Cal. Rptr. 193, 203 (Cal.
1968); Kuhn, 29 Cal. Rptr. 2d at 194.

24. See 9A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
PROCEDURE § 2529 at 298-99 (1995) (stating standard under similar federal “substantial
evidence” standard); Richardson v. Perales, 402 U.S. 389, 401 (1971); Alderman v.
Securities & Exch. Comm’n, 104 F.3d 285, 288 (9th Cir. 1997); Container Stevedoring Co.
v. Director, Office of Workers’ Compensation Programs, 935 F.2d 1544, 1546 (9th Cir.
1991); Information Providers Coalition v. FCC, 928 F.2d 866, 870 (9th Cir. 1991); accord
Tagliati v. Nationwide Ins. Co., 720 A.2d 1051, 1052-53 (Pa. Super. Ct. 1998); Alberici v.
Safeguard Mut. Ins. Co., 664 A.2d 110, 113 (Pa. Super. Ct. 1995); People v. Johnson, 162
Cal. Rptr. 431, 444 (Cal. 1980).

25. See Continental Coffee Prods. Co. v. Cazarez, 937 S.W.2d 444, 450 (Tex. 1996).
Similarly, in the federal courts, inferences drawn from facts that are “uncertain and
speculative and which raise only a conjecture or possibility” do not provide a sufficient
basis for upholding a verdict. Woods v. United States, 724 F.2d 1444, 1451 (9th Cir. 1984);
Phelps Dodge v. Occupational Safety & Health Ass’n Comm’n, 725 F.2d 1237, 1239 (9%
Cir. 1984).

26. See Kuhn, 29 Cal. Rptr. 2d at 194 (*The ultimate determination is whether a
reasonable trier of fact could have found for the respondent based on the whole record.”).
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This explains the otherwise puzzling need for Texas courts to review
all of the evidence in a case where gross negligence has been found.”
Review of everything is necessary because consideration of undisputed
facts that are favorable to the defendant, though insufficient to preclude
liability for simple negligence, may preclude any finding that the defendant
was consciously indifferent to the plaintiff’s rights, welfare and safety,
even though such a finding might be permissible if evidence of the
defendant’s neglect stood alone.?

While the customary shorthand method of ignoring the contrary
evidence works adequately in many cases, it can be misleading. Better
guidance in decision-making would be provided by adoption of the fuller
description devised by the Fifth Circuit for the parallel federal standard
governing motions for judgment as a matter of law.?® This statement
preserves the limited scope of “no evidence” review, because it prohibits
weighing the evidence or rejection of reasonable inferences favorable to the
verdict:

the Court should consider all of the evidence — not just
that evidence which supports the non-mover’s case — but
in the light and with all reasonable inferences most
favorable to the party opposed to the motion. Ifthe facts
and inferences point so strongly and overwhelmingly in

27. See Burk Royalty Co. v. Walls, 616 S.W.2d 911, 922 (Tex. 1981). “Gross
negligence” is the Texas nomenclature for the minimum level of culpability permitting an
award of punitive damages. It requires proof that the defendant exhibited “that entire want
of care which would raise the belief that the act or omission complained of was the result of
a conscious indifference to the right or welfare of the person or persons to be affected by it.”
Id. at 920. See also Transportation Ins. Co. v. Moriel, 879 S.W.2d 10, 19-24 (Tex. 1994)
(explaining application of the “gross negligence” standard to insurance bad faith cases and
analyzing the legal sufficiency of evidence to support an award of punitive damages).

Justice Enoch noted the seeming anomaly of the review applied to gross negligence
findings, and the similarity of that problem to review of bad faith findings. See Universe
Life Ins. Co. v. Giles, 950 S.W.2d at 75 (Hecht, J., concurring). But he did not explain the
anomaly, and an understanding of this point helps in addressing bad faith review.

28. For example, in Universal Services. Co. v. Ung, 904 S.W.2d 638 (Tex. 1995), the
evidence favorable to the plaintiff showed that the defendant had been aware of the serious
risk which had produced the plaintiff’s injuries. But undisputed evidence showed that the
defendant had taken significant, though inadequate, precautions against that risk. Those
precautions precluded any inference that the defendant was consciously indifferent to the
plaintiff’s rights, welfare, and safety. See id. at 642.

29. See Seven-Up Co. v. Coca-Cola Co., 86 F.3d 1379, 1387 (5th Cir. 1996).
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favor of one party that the Court believes that reasonable
men could not arrive at a contrary verdict, granting of
the motion is proper. In order to reach the jury on an
issue, the plaintiff must be able to present more than a
mere scintilla of evidence. There must be a conflict in
substantial evidence to create a jury question. In
determining whether there is substantial evidence to
create a jury question, we are not free to weigh
conflicting evidence and inferences, determine the
credibility of witnesses, or substitute our judgment of
facts for that of the jury. Nevertheless, where the jury

. is asked to infer [a fact] based on circumstantial
evidence, this Court must determine whether this is a
reasonable inference to be drawn from the evidence
presented.

The statement of the standard is especially useful in bad faith cases,
because it is frequently undisputed that the insurer had before it certain
evidence on which it relied to deny the claim. The insurer’s claim file
normally shows what investigation took place, what information the insurer
had, and when it was received.’! Those facts are fundamental to bad faith
analysis.

“Only after an appellate court has determined what potential basis an
insurance company may have had for denying a claim can the court
conduct a meaningful review of whether the insured has presented evidence
that an insurer lacked a reasonable basis for denying or delaying the
claim.”? Even if the jury finds other evidence on point more persuasive
than that relied upon by the insurer, that does not establish a basis to find
bad faith.* Rather, an appellate court must consider the evidence presented
in relation to “the tort issue of no reasonable basis for denial or delay in
payment of a claim, not just to the contract issue of coverage.”™* If that

30. /d. (citations omitted) (quotations omitted); accord Kuhn, 29 Cal. Rptr. 2d at 194;
Bowers v. Bemards, 197 Cal. Rptr. 925,927 (Cal. Ct. App. 1984).
31. Occasionally there is an issue as to the accuracy or completeness of the claim file,

but that is rare.
32. National Union Fire Ins. Co. v. Dominguez, 873 S.W.2d 373, 376 (Tex. 1994).

33, Seeid. at377.
34. Lyons v. Millers Cas. Ins. Co. of Tex., 866 S.W.2d 597, 600 (Tex. 1993).
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evidence provides no basis on which to find the tort, the jury’s finding of
bad faith may be disregarded.”

For example, in Lyons v. Millers Casualty Insurance Co. of Texas,* the
coverage issue was causation: was the loss the result of windstorm
(covered) or settling (excluded). Each party offered evidence to support its
theory, and the jury was entitled to prefer the evidence showing coverage.
But that preference alone did not permit a finding of bad faith, so long as
the evidence of excluded causation constituted a “reasonable basis” to deny
the claim.”” The evidence that the loss was caused by excluded settling
took the form of expert testimony. “Lyons offered no evidence that the
reports of Millers’ experts were not objectively prepared, or that Millers’
reliance on them was unreasonable, . . . or any other evidence from which a
fact finder could infer that Millers acted without a reasonable basis.”®
Consequently, there was no evidence of bad faith.

How the significance of the evidence before the insurer is to be
evaluated depends on what it means for an insurer to have a “reasonable
basis” to delay or deny payment of a claim and how the absence of such a
basis may be proven. As will now be shown, the Texas Supreme Court has
ruled that an insurer has a “reasonable basis” whenever there is a bona fide
dispute over any issue necessary to establish the insured’s right to payment.

IV. THE ABUSE FORBIDDEN BY THE LAW OF FIRST-PARTY BAD FAITH
IS FORCING THE INSURED TO LITIGATE TO COLLECT BENEFITS WHEN NO
BONA FiDE QUESTION JUSTIFIES LITIGATION.

The purposes underlying the bad faith tort dictate the substantive
standard of liability. That standard specifies what facts must be proven.

35. Seeid. at60l.

36. 866 S.W.2d 597 (Tex. 1993).

37. Seeid. at 599-601.

38. Id at 601; see also Provident Am. Ins. Co. v. Castafieda, 988 S.W.2d 189, 207
(Tex. 1998) (“when medical evidence is conflicting, . . . it cannot be said that the insurer had
no reasonable basis for denying the claim unless the medical evidence on which the insurer
based its denial is unreliable and the insurer knew or should have known that to be the
case.”); National Union Fire Ins. Co. v. Dominguez, 873 S.W.2d 373, 376-77 (Tex. 1994)
(same); Rappaport v. State Farm Lloyds, No. 3-97-CV-2747-L, 1999 U.S. Dist. LEXIS
9992, at *13-14 (N.D. Tex. June 22, 1999) (expert’s report established reasonable basis for
denial of claim). See discussion infra Part VI.
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Properly understood, it presents no unusual difficulties for “no evidence”
review.

The law of bad faith represents a balance between two competing
interests: “the right of an insurer to reject an invalid claim and the duty of
the carrier to investigate and pay compensable claims.”® The tort is
recognized to protect the insured’s right to payment. But the insurer’s right
to challenge validity limits the circumstances in which liability may be
imposed for non-payment, even if the claim ultimately proves meritorious.
Both interests must be considered in defining the substantive legal
standard. The Texas Supreme Court (like courts in almost all other
jurisdictions recognizing the bad faith tort) has prescribed a workable rule
that accommodates both. That rule implies a particular allocation of
evidentiary burdens between the parties, an allocation that largely resolves
the issues at hand.

A. The Bad Faith Tort Seeks to Protect Insureds with Valid
Claims against Abuse of the Insurer’s Power To Force Them to
Lirigate.

An insurance contract is one where an insurer, in return for an agreed
premium, assumes specified risks of financial loss which might otherwise
befall the insured.** The insured usually has paid all premiums due before
the insurer is ever asked to compensate a loss. Once a loss occurs, the
insured can no longer seek to buy protection from competing insurers,
which might have been willing to provide similar coverage. In this sense,
“[a]ln insurance company has exclusive control over the evaluation,
processing and denial of claims.”™'

Of course, an insured can overcome an ill-founded denial by litigating
with the insurer. But risks which are insured are normally ones which an
insured cannot afford to bear without insurance, so the occurrence of such a
loss exerts pressure on an insured to obtain a prompt settlement, even if

39. Aranda v. Insurance Co. of N. Am., 748 S.W.2d 210, 213 (Tex. 1988). See
Universe Life Ins. Co. v. Giles, 950 S.W.2d at 54 (Spector, J.). This view is generally
accepted by jurisdictions recognizing the bad faith tort.

40. See, e.g., Group Life & Health Ins. Co. v. Royal Drug Co., Inc., 440 U.S. 205, 211
(1979); LEE R. Russ & THOMAS F. SEGALLA, COUCH ON INSURANCE 3D §§ 1.6, 1.9 (1997);
CAL. INS. CODE §§ 22, 250 (West 1993).

41. Amold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987).
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that may mean foregoing full compensation.”? If the insured could borrow
to finance the loss while suing, the usual right to prejudgment interest
should cover the cost of the borrowing.® But the loss itself may render the
insured unable to borrow or the insured may have purchased the insurance
precisely because the insured lacks that ability, even without a loss.

The pressure created by an unaffordable loss is increased by the fact
that any consequential losses that the insured might suffer while payment is
delayed are ordinarily not recoverable in an action for breach of contract.*
Not only does this limitation on recovery leave the insured uncompensated
for some harms caused by an erroneous denial, but it also limits the
incentive of the insurer to avoid such harms by prompt payment.”
Moreover, litigation is expensive, although that expense would be
recoverable should the insured prevail in any suit.** And, because of the
expense and effort required to bring suit, even insureds whose claims are
meritorious may not sue.

42 See, e.g., Fletcher v. Western Nat’l Life ins. Co., 89 Cal. Rptr. 78, 95 (Cal. Ct.
App. 1970) (under disability insurance policy, “[t]he very risks insured against presuppose
that if and when a claim is made, the insured will be disabled and in strait financial
circumstances and, therefore, particularly vulnerable to oppressive tactics on the part of an
economically powerful entity™).

43. See, e.g., TEX. INS. CODE ANN. art. 21.55 (West 1999) (allowing a recovery of 18%
per annum for wrongful and untimely denials of claims).

44. See Paulson v. State Farm Mut. Auto. Ins. Co., 867 F. Supp. 911, 917-18 (C.D.
Cal. 1994) (emotional distress not compensable on contract claim). The propriety of this
limitation on compensatory damages for ordinary breaches of insurance contracts is
examined in William T. Barker, Damages for Insurance Policy Breaches: A Reply to
Ashley, 13 BAD FAITH L. REP. 109 (1997).

45. See Arnold, 725 S.W.2d at 167 (in the absence of a tort cause of action, “insurers
can arbitrarily deny coverage and delay payment of a claim with no more penalty than
interest on the amount owed”). As Justice Cornyn has pointed out, this is an overstatement,
because the insurer must pay the costs of its own defense no matter how the suit turns out,
and must pay the insured’s attorneys fees and a penalty interest rate if the insured prevails.
But see Union Bankers Ins. Co. v. Shelton, 889 S.W.2d 278, 286-87 (Tex. 1994) (Cornyn,
J., dissenting) (an insurer has more incentive to pay if it will be liable for any consequential
damages in addition to interest and attorneys fees). '

46. See TEX. INS. CODE ANN. arts. 21.21, 21.55 (West 1999); Tex. Civ. PRAC. & REM.
CODE ANN. § 38.006(5) (Vernon 1999). Not all jurisdictions permit recovery of fees as a
matter of course on wrongfully denied insurance claims. But allowing such recovery should
be the first step in addressing any perceived abuses in insurer claim practices, and allowing
bad faith recovery for consequential damages should be reserved for cases not adequately
addressed by permitting routine fee awards. See William T. Barker & Michael A. Barnes,
The Standard for First-Party Bad Faith, 10 BAD FAITH L. REP. 69, 71 (1994).
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These concerns have led many courts to conclude that it is necessary to
provide protection against the risk that “unscrupulous insurers [could] take
advantage of their insureds’ misfortunes in bargaining for settlement or
resolution of claims.” Surely, it would be abusive for an insurer to deny a
claim and force an insured to settle or litigate when it knows that the claim
is payable.”® And an insurer should not be permitted to avoid the obligation
to pay by simply ignoring readily available information that would
establish the insured’s right to payment.* Starting from this core concept
of unscrupulous and abusive conduct, bad faith law has somewhat eased
the burden of proving abuse and regulated some less culpable misconduct
which insurers have no legitimate reason to engage in. '

So liability based on constructive knowledge is not limited to facts the
insurer willfully avoided knowing. All courts recognizing any version of
the bad faith tort extend the latter point by holding the insurer responsible
for considering all information supporting the insured’s claim that it would

47. Arnold, 725 S.W.2d at 167. See also Universe Ins. Co. v. Giles, 950 S.W.2d 48,
52 (Tex. 1997) (Spector, 1.) (relying on these same concerns to retain the bad faith tort); id
at 60-63 (Hecht, J., concurring); Lyons v. Millers Cas. Ins. Co. of Tex., 866 S.W.2d 597,
600 (Tex. 1993) (referring to insurer’s “disproportionately favorable bargaining posture in
the claims handling process™); Roger C. Henderson, The Tort of Bad Faith in First-Party
Insurance Transactions: Refining the Standard of Culpability and Reformulating the
Remedies by Statute, 26 U. MICH. J.L. REFORM 1, 9 (1993) (noting social importance of
reliable performance of insurance contracts); id. at 13-15 (burdens on insureds created by
coverage disputes and barriers to obtaining fair resolutions of such disputes).

48. See, e.g., Neal v. Farmers Ins. Exch., 582 P.2d 980 (Cal. 1978) (finding it was bad
faith to refuse any payment on $15,000 uninsured motorist claim when insurer knew that the
only real issue was a possible $5000 offset for prior medical payments benefits, and insured
offered to accept $10,000 and litigate about the offset); Gruenberg v. Aetna Ins. Co., 510
P.2d 1032 (Cal. 1973) (overruling demurrer to complaint alleging that the insurer
deliberately sought to evade payment of a claim it knew was valid by making unfounded
accusations of arson and then exploiting the insured’s unwillingness to submit to an
examination under oath until the criminal charges were dismissed); Richardson v.
Employers Liab. Assur. Corp., 102 Cal. Rptr. 547 (Cal. Ct. App. 1972) (finding it was bad
faith for insurer to withhold payment it knew was due, force an arbitration hearing despite
that knowledge, and then demand a compromise settlement after an award in the insured’s
favor); see also Fletcher v. Western Nat’]l Life Ins. Co., 89 Cal. Rptr. 78 (Cal. Ct. App.
1970) (insurer was liable for intentional infliction of emotional distress where it withheld
payment on a disability insurance claim it knew was valid, trumped up charge of application
misrepresentations for which it had no probable cause, and sought to exploit insured’s need
for funds to coerce surrender of policy in settlement of the nonexistent dispute).

49. See Mariscal v. Old Republic Life Ins. Co., 50 Cal. Rptr. 2d 224, 227 (Cal. Ct.
App. 1996).
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have obtained by a reasonable investigation.®® This creates an incentive to
investigate properly and provides compensation for harms resulting from
failure to do so.

And no jurisdiction recognizing the bad faith tort limits it to cases
where the insurer actually knew the claim was payable. Most extend it to
cases where the insurer recklessly disregarded its lack of any reasonable
basis for withholding payment.’' A few extend it to cases where the insurer
was only negligent in failing to know that a reasonable basis was lacking.*

Texas law follows that broader standard of liability: an insurer breaches
the duty of good faith if it delays or denies payment when (1) it has no
reasonable basis for doing so and (2) it knows or should know that it has no
such basis.®® However, liability cannot be based simply on an erroneous

50. See, e.g., Egan v. Mutual of Omaha Ins. Co., 620 P.2d 141 (Cal. 1979) (“[A]ln
insurer cannot reasonably and in good faith deny payments to its insured without thoroughly
investigating the foundation for its denial.””); McCormick v. Sentinel Life Ins. Co., 200 Cal.
Rptr. 732, 737-43 (Cal. Ct. App. 1984) (failure of insurer to seek information missing from
statement submitted by doctor precluded it from relying on the omission to deny the claim);
see also STEPHEN S. ASHLEY, BAD FAITH ACTIONS: LIABILITY & DAMAGES, § 5:08 (2d ed.
1997).

51. See ASHLEY, supra note 50, at 5-9 & nn. 7-9; Giles, 950 S.W.2d at 71-73 (Hecht,
J., concurring) (advocating similar standard requiring that insurer have “reason to know”
that it had no reasonable basis to withhold payment).

52. See Gruenberg, 510 P.2d at 1037; see also Neal, 582 P.2d at 985-86 & n.5;
McCormick, 200 Cal. Rptr. at 741 (“We note at the outset an insurer may breach the duty of
good faith without acting maliciously or immorally. Such a breach may occur merely by
unreasonably denying a claim for benefits.”); ASHLEY, supra note 50, at 5-4 & nn. 4-6.

53. See Republic Ins. Co. v. Stoker, 903 S.W.2d 338, 340 (Tex. 1995); Aranda v.
Insurance Co. of N. Am., 748 S.W.2d 210, 213 (Tex. 1988). Giles restated the first part of
the standard in terms of whether coverage had become ‘“reasonably clear,” rather than
whether the insurer had “no reasonable basis.” But this change in terminology did not affect
the substance of the standard. See Universe Life Ins. Co. v. Giles, 950 S.W.2d at 80 (Enoch,
J., concurring) (“this semantic recasting of the elements of bad faith in no way alters the
character of the proof necessary for a plaintiff to prevail . . .. Liability is ‘reasonably clear’
only when there is no reasonable basis for an insurer to deny coverage.”); see also id. at 59
(Hecht, J., concurring, joined by Phillips, C.J., and Gonzalez & Owen, JJ.) (“[t]he change in
terminology is purely semantic, nothing more™); Provident Am. Ins. Co. v. Castaiieda, 988
S.W.2d 189, 207 (Tex. 1998) (using standards interchangeably); Alvarado v. Old Republic
Ins. Co., 951 S.W.2d 254, 258 (Tex. Ct. App. 1997). Review of the post-Giles cases to date
shows little impact on any appellate result from the reformulation. The analysis presented
here is more readily stated by using the older vocabulary, so this article will continue to use
it.
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denial of a claim,” even though every such denial forces an insured to
litigate in order to collect a meritorious claim. So merely forcing an
insured to litigate is not considered an abuse justifying tort remedies.

B. Because Paying Unmeritorious Claims Would Inflate
Insurance Costs, Insurers Must Be Given Wide Latitude To
Challenge Claims Without Fear of Tort Liability.

There is a powerful reason why insurers cannot properly be held liable
for mere erroneous denial of a claim. The obligation to pay meritorious
claims is accompanied by the right to deny those without merit.

This right is more than an ordinary contractual right: it serves an
important public interest. Insurance rates are based on insurers’ predictions
of the claims they will be required to pay. If erroneous denial of a claim
can result in expensive tort remedies, insurers may feel compelled to pay
questionable claims rather than risk such liability. This is a particular
concern with possibly fraudulent claims, where any impropriety of the
claim will have been assiduously concealed and may only be detectable by
expensive investigation and resort to circumstantial evidence.”® Such
payments, or the expectation of having to make them, would tend to inflate
costs for those wishing only coverage for the risks specified in the contract.

54. See Castaiieda, 988 S.W.2d at 196 (no evidence to support finding of bad faith,
even though coverage was unchallenged on appeal); see also U. S. Fire Ins. Co. v. Williams,
055 S.W.2d 267, 268 (Tex. 1997) (no evidence to support finding of bad faith even though
finding of coverage affirmed on appeal); Transportation Ins. Co. v. Moriel, 879 S.W.2d 10,
17 (Tex. 1994) (*[e]vidence that merely shows a bona fide dispute about the insurer’s
liability on the contract does not rise to the level of bad faith™); National Union Fire Ins. Co.
v. Dominguez, 873 S.W.2d 373, 376 (Tex. 1994) (existence of conflicting medical opinions
on key issue showed absence of bad faith); Lyons v. Millers Cas. Ins. Co. of Tex., 866
S.W.2d 597, 600 (Tex. 1993) (no evidence of bad faith, despite affirmance of verdict
finding coverage). Other jurisdictions agree. See, e.g., Dalrymple v. United Servs. Auto.
Ass’n, 46 Cal. Rptr. 2d 845, 857 (Cal. Ct. App. 1995); Tomaselli v. Transamerica Ins. Co.,
31 Cal. Rptr. 2d 433, 440 (Cal. Ct. App. 1994); Opsal v. United Servs. Auto. Assn., 10 Cal.
Rptr. 2d 352, 356-57 (Cal. Ct. App. 1991).

55. Detection and prevention of fraud is an interest strongly shared by all honest
purchasers of insurance, who would object to paying higher premiums merely to enrich the
perpetrators of fraud. See Alan O. Sykes, “Bad Faith” Breach of Contract by First-Party
Insurers, 25 J. LEGAL STUD. 405, 425-29 (1996). Anything which inhibits insurers from
challenging potentially fraudulent claims will not only permit the success of frauds which
go undetected as a result, but will also tend to encourage additional fraudulent claims.
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These concerns were given great weight by the two cases on which the
Texas Supreme Court relied in Aranda to formulate the standard for bad
faith liability. In Anderson v. Continental Insurance Co.,* the court
recognized the undesirability of inflating insurance rates by ‘“scaring
insurers into paying questionable claims because of the threat of a bad faith
suit and its excessive damages.” The Anderson court was confident it had
prevented this by adopting a standard that protects any insurer which
“makes an investigation of the facts and law and concludes on a reasonable
basis that the claim is at least debatable.”™ Similarly, in Travelers
Insurance Co. v. Savio,” the court emphasized the need to accord an
insurer “wide latitude in its ability to investigate claims and to resist false
or unfounded efforts to obtain funds not available under the contract of
insurance.”® :

Aranda recognized the legitimacy of these concems and shaped the
standard to assure that insurers would “maintain the right to deny invalid or
questionable claims and will not be subject to liability for an erroneous
denial of a claim.”

56. 271 N.W.2d 368 (Wis. 1978) (quoting John W. Thomton & Milton S. Blacot, Bad
Faith and Insurers: Compensatory and Punitive Damages, 12 FORUM 699, 719 (1977)).

57. Id at 377. See also Paulson v. State Farm Mut. Auto. Ins. Co., 867 F. Supp. 911,
913-14 (C.D. Cal. 1994) (insurance rates are based on estimates of the costs of performance
and breach, but tort liabilities are too vague to be accounted for in advance, so scope of tort
must be narrowly and precisely defined, lest “[t]he ability of an insured to create a tort
lawsuit out of a good faith denial of insurance coverage create[] settlement value . . . out of
proportion to the merits of the underlying contract dispute{s].”) (second alteration in
original).

58. 271 N.W.2d. at 377.

59. 706 P.2d 1258 (Colo. 1985) (en banc).

60. Id at 1274. See also ROBERT E. KEETON & ALLAN I. WIDISS, INSURANCE LAW
§ 7.10(a), at 918 (1988) (“Policyholders and insureds clearly have an interest... in not
discouraging insurers from contesting claims when there are reasonable questions about
whether the insured’s claim is within the scope of the coverage”); Blue Cross & Blue Shield
v. Campbell, 466 So, 2d 833, 841 (Miss. 1984) (court recognizes “an obligation to support
any insurance company fulfilling its lawful responsibility of investigating any claim which
is dubious™).

61. Arandav. Insurance Co. of N. Am., 748 S.W.2d 210, 213 (Tex. 1998).
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C. Bad Faith Law Balances These Competing Interests by
Creating Extracontractual Liability for Denial or Delay in
Payment, but Only Where There Is No Bona Fide Dispute as to
the Insured’s Right to Payment.

Texas law provides insurers with the necessary “latitude ... to
investigate claims and to resist false or unfounded efforts to obtain funds
not available under the contract of insurance” by imposing two
prerequisites to bad faith liability. To incur liability, the insurer (1) must
have lacked any “reasonable basis™ to delay or deny payment and (2) at
least should have known that it lacked such a basis.*

The latter requirement is significant primarily when the insurer failed
(or may have failed) to discover some information favorable to the insured.
After all, to reach the second prong of the test, the jury must have found
that the denial of the claim was unreasonable